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QDROs

Court Order on Quasi-Marital Relationship  
Is a QDRO

appealed the decision but the defendant reaf-
firmed its original position. The plaintiff then 
filed a declaratory judgment action in district 
court. The district court ruled in favor of the 
plaintiff and held that the state court order (1) 
was a valid domestic relations order because it 
related to marital property rights and (2) was a 
valid QDRO because it recognized the existence 
of an alternate payee. The defendant filed this 
appeal.

The Ninth Circuit must address whether the 
district court correctly held that the state court’s 
order qualified as a QDRO under ERISA. The 
defendant contends that a nonmarital relation-
ship does not, under any circumstances, create 
marital property rights, that the plaintiff does not 
qualify as an “other dependent,” and that the 
plaintiff is therefore not an alternate payee as 
required by ERISA’s definition of a QDRO. 
Therefore, the defendant argues that the order is 
not a QDRO and that the plaintiff is not entitled to 
receive any portion of her partner’s benefits under 
the plan. The plaintiff, however, argues that the 
order did relate to marital property rights and 
that she does qualify as an alternate payee. In 
support of her argument, the plaintiff relies on 
state domestic relations law, under which unmar-
ried couples in quasi-marital relationships are 
deemed to jointly own all property acquired dur-
ing the relationship.

The Ninth Circuit notes that state courts are 
authorized to “create enforceable interests in the 
proceeds of an ERISA plan, so long as those inter-
ests [comply] with the QDRO provision[s].” The 
first requirement for a valid QDRO is that it relate 
to marital property rights as contemplated by 
ERISA. ERISA, however, does not define marital 
property rights so the court must look to the stat-
ute as a whole and “derive meaning from con-
text.” The court notes that ERISA requires a QDRO 
to be “made pursuant to a [s]tate domestic rela-
tions law (including a community property law).” 
On that basis, the court turns to state domestic 
relations law to determine the meaning of the 
term marital property rights. The court finds that 
the relevant state domestic relations law supports 
a finding that quasi-marital relationships are the 
legal equivalent to marriages and property 

T he United States Court of Appeals for the 
Ninth Circuit finds that a state court order 
addressing a plaintiff’s rights established 

through her quasi-martial relationship is a quali-
fied domestic relations order (QDRO).

For more than 30 years, the plaintiff lived with 
her partner as husband and wife in a quasi-mari-
tal relationship. Although the plaintiff and her 
partner were never legally married, they raised 
two children together, purchased a home togeth-
er, and held themselves out to their friends and 
the public as a married couple. During their time 
together, the plaintiff and her partner acquired 
joint property and funds. They filed joint tax 
returns where the plaintiff was listed as her part-
ner’s wife.

In March 2004, the plaintiff and her partner 
separated. After selling the house, the only sig-
nificant remaining asset was the partner’s inter-
est in an ERISA pension plan (the plan). In 
January 2005, the partner submitted his claim for 
early retirement benefits to the defendant trust, 
which maintained the plan. The claim resulted in 
the partner’s retirement benefit being paid to him 
as a single life annuity.

In August 2004, the plaintiff filed a Petition for 
Equitable Distribution of Property Acquired 
During a Meretricious Relationship in state court. 
In the petition, the plaintiff claimed she was 
entitled to 50% of her partner’s monthly pension 
benefit payments. In June 2005, an arbitration 
order was issued in favor of the plaintiff.

Pursuant to the arbitration award, the state 
court issued an order assigning to the plaintiff 
half of her partner’s monthly benefit payments 
from the plan based on their quasi-marital rela-
tionship. Because the order related to “marital 
property rights” and because it named the 
plaintiff as an “alternate payee,” the state court 
titled the order a “qualified domestic relations 
order.”

In October 2005, the defendant notified the 
plaintiff that the state court’s order did not 
qualify as a QDRO. The defendant refused to pay 
the plaintiff a share of the pension benefits 
under the plan. The defendant stated that 
because the parties were never married, the 
order does not relate to marital property rights 
and, therefore, is not “qualified” under ERISA 
and the Internal Revenue Code. The plaintiff 
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slightly favor the plaintiff’s claim while the 
remaining factors support the conclusion that the 
individual was an employee rather than an inde-
pendent contractor. Thus, the Seventh Circuit 
concludes that the district court properly award-
ed summary judgment to the defendants on this 
argument. The court also dismisses the plaintiff’s 
third argument regarding a state law claim.

The court then considers the defendants’ 
claims. The defendants argue that even if the plain-
tiff prevails on the issue of whether the individual 
was a common law employee, the plaintiff cannot 
prevail on its FLSA, ERISA or common law indem-
nification claims. With regard to ERISA, the court 
notes that the plaintiff is seeking damages for the 
defendants’ alleged failure to enroll the individual 
in retirement benefit plans for which he was eligi-
ble. The court notes, however, that eligibility under 
ERISA is not automatic for common law employ-
ees. Rather, an individual must also demonstrate 
that he was eligible under the terms of the relevant 
employee benefit plan. The court notes that both 

of the defendants’ employee benefit plans include 
a caveat that anyone not treated as an employee 
who is later ruled to be a common law employee in 
a lawsuit remains ineligible for benefits.

In response, the plaintiff argues that these 
claims all involve factual disputes that the district 
court did not address and could not resolve on 
summary judgment. The Seventh Circuit, howev-
er, finds that the plaintiff does not present any 
evidence contesting the applicability of the FLSA 
exemptions cited by the defendants or establish-
ing the individual’s eligibility under either of the 
defendants’ benefit plans. Regardless, the Seventh 
Circuit notes that it does not have to reach the 
plaintiff’s question because it has already deter-
mined that the district court properly held the 
individual was an independent contractor rather 
than an employee. The Seventh Circuit further 
notes, as an aside, that the defendants’ alternative 
grounds would also provide a basis for affirming 
the judgment of the district court even if the indi-
vidual was a common law employee.

The case is Estate of Anthony J. Suskovich v. 
Anthem Health Plans of Virginia Inc. et al., No. 
08-1070 (7th Cir. Jan. 22, 2009). LLR

acquired during such a relationship should be 
treated “as community property [as if ] the parties 
[had] been married.” Thus, the court concludes 
that the state court order related to marital prop-
erty rights.

The court rejects the defendant’s argument 
that the federal Defense of Marriage Act (DOMA) 
precludes any quasi-marital relationship from 
resulting in marital property rights. The court 
finds that DOMA is not applicable to this case 
because it was enacted to reflect Congress’ con-
cern regarding same-sex marriages. The court 
finds it has no relevance to the quasi-marital rela-
tionship such as the one between the plaintiff and 
her partner. The court also finds that DOMA does 
not address whether a domestic relations order 
following a quasi-marital relationship is a QDRO 
under ERISA.

The court then considers whether the plaintiff 
qualifies as an alternate payee as required by 

ERISA. ERISA defines an alternate payee as “any 
spouse, former spouse, child, or other dependent 
of a participant who is recognized by a domestic 
relations order as having a right to receive all, or a 
portion of, the benefits payable under a plan with 
respect to such participant.” The plaintiff claims 
she was her partner’s “dependent.” The court notes 
that the Internal Revenue Code defines the term 
dependent as “an individual (other than . . . the 
spouse . . . of the taxpayer) who, for the taxable year 
of the taxpayer, has the same principal place of 
abode as the taxpayer and is a member of the tax-
payer’s household.” The court concludes that the 
plaintiff satisfies this definition of a dependent. 
Thus, the court finds that the plaintiff is an alter-
nate payee.

Accordingly, the court finds that the state court 
order satisfies the requirements to be a valid 
QDRO. The court affirms the district court’s judg-
ment granting summary judgment in favor of the 
plaintiff.

The case is Owens v. Automotive Machinists Pension 
Trust, No. 07-35253 (9th Cir. Jan. 12, 2009). LLR
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