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ERISA	Provisions

The provisions of the Employee Retirement Income Security 
Act (ERISA) of 1974, as amended, provide the basis for fiduciary 
liability. They also provide a road map for ways to avoid it.

Fiduciary Responsibility Requirements

ERISA has broad fiduciary responsibility provisions. They re-
quire that fiduciaries act solely in the interest of participants, 
act prudently, diversify assets and follow plan documents. Each 

of these requirements provides separate and distinct obliga-
tions and is a source of liability.

ERISA also has a set of prohibited transaction provisions. 
Section 406(a) prohibits a broad array of financial transactions 
between a plan and a “party in interest.” A party in interest is 
defined broadly to include virtually any entity or person that 
may be involved in a financial transaction with a plan. Thus, 
without resort to a prohibited transaction exemption, most fi-
nancial transactions between a plan and third parties are pro-
hibited. In addition, Section 406(b) prohibits self-dealing and 

Reducing exposure to liability for breaches of fiduciary duty involves not only having insurance to protect against the risk of claims, 
but also reducing the likelihood of claims being asserted. The author discusses ways in which fiduciaries can reduce the potential for 
liability for themselves, as well as insurance coverage to protect the fiduciaries when claims are made. This article is based on the 
author’s presentation at the 55th Annual Employee Benefits Conference in November 2009.

Trends in Fiduciary Liability  
Coverage
by	Barry	S.	Slevin
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More	Information

Members can:
•   Go to www.ifebp.org/infoquick.
•   Enter an e-mail address in the box 

provided.
•   Under “Multiemployer Plans,” check 

the box at “Fiduciary Liability Insur-
ance.”

•   Click on “send” and relevant re-
sources will be e-mailed instanta-
neously.

[!]  Got a specific benefits question? 
Need some help answering it?  
Call (888) 334-3327, option 5, and 
get a prompt e-mail or fax back.

Conferences	and	Seminars

Essentials of Multiemployer Trust Fund 
Administration
June 7-11 
Brookfield, Wisconsin

For more information, view www.ifebp 
.org/EssentialsME.

Trustees and Administrators Institutes
June 14-16 
San Diego, California

For more information, view www.ifebp 
.org/trusteesadministrators.

56th Annual Employee Benefits Conference
November 14-17 
Honolulu, Hawaii

For more information, view www.ifebp 
.org/usannual.

Book

Fiduciaries and Their Professional Advisors 
Donald A. Walters. International Foun-
dation. 2008. 203 pages. Item #6382.  
$39 (I.F. Members $29). For more book 
details,  see www.ifebp.org/books 
.asp?6382.

To order, call (888) 334-3327, option 4.

formed only by a named fiduciary, care 
must be taken to appoint an investment 
manager correctly.

In addition, there are other fiduciary 
duties that may be allocated and dele-
gated among fiduciaries. Under most cir-
cumstances, the fiduciary that has dele-
gated responsibility to another will not be 
liable for acts taken by a co-fiduciary. 
However, fiduciaries must make sure that 
their delegation of fiduciary duties is au-
thorized by the plan documents and is 
clear. For instance, when decision- 
making authority is delegated to a com-
mittee at a board of trustees meeting, the 
motion should precisely describe whether 
the committee has the authority to inves-
tigate and report back to the board of 
trustees, which will make the decision, or 
whether the committee is being delegated 
the authority to make the final decision 
on behalf of the plan.

At the other end of the spectrum, there 
are duties that are not fiduciary in na-
ture—ministerial duties—that can be del-
egated to others. This is typically done 
through a contract in the case of a third-
party provider to a plan, or written in-
structions or guidelines in the case of 
plan employees. Such a delegation needs 
to be authorized and be clear, and must 
not involve discretionary authority by the 
person to whom it is delegated (or else 
the person will become a fiduciary).

Similarly, the prohibited transaction 
provisions provide a guide to avoiding  
liability for a vast majority of the transac-
tions covered by the prohibited trans- 
action provisions—the retention, moni-
tor ing and termination of  ser vice 
providers. Section 408(b)(2) of ERISA ex-
empts from the prohibitions any contract 
with a provider for office space or services 
as long as (1) it is a reasonable arrange-
ment (which includes the plan’s ability to 
terminate the arrangement on reasonably 
short notice); (2) the services are neces-
sary; and (3) no more than reasonable 
compensation is paid. If fiduciaries focus 
on these three requirements and make 
sure their process for considering them is 
documented, it will go a long way toward 
avoiding challenges to their decisions.

Exculpatory Provisions  
and Indemnification

ERISA Section 410 provides that no 

conflicts of interest by fiduciaries, another 
source of fiduciary liability. Section 405 
contains rules relating to co-fiduciary lia-
bility and provides a list of circumstances 
under which a fiduciary can be liable for 
the acts or omissions of a fellow fiduciary.

ERISA also provides for broad reme-
dies for breaches of fiduciary duty. A fidu-
ciary must restore to the plan any of its 
profits as a result of its breach. Even if the 
fiduciary did not gain, it must also make 
good losses to the plan as a result of a vi-
olation of the fiduciary standards. In ad-
dition to broad economic relief, ERISA 
provides for equitable or remedial relief. 
As will be discussed later, this can result 
in difficult settlement issues (for in-
stance, if an economic settlement has 
been reached that is satisfactory to the 
fiduciary insurance carrier, but the non-
economic relief is unacceptable to the 
individual fiduciary).

ERISA Protections

Some of these very same ERISA provi-
sions can be viewed as providing a blue-
print for how fiduciaries can avoid liabil-
ity. The requirement that fiduciaries act 
prudently requires a process under which 
fiduciaries investigate all relevant facts, 
obtain professional advice as appropriate 
and consider reasonable alternatives in 
coming to a conclusion on a course of ac-
tion. While this requirement is a basis for 
liability, it can also be viewed as a source 
of protection. If fiduciaries follow a pru-
dent process, not only will that protect 
them from claims of imprudence, it will 
also greatly enhance the likelihood that a 
claim will not be made against them.

Similarly, while Section 405(a) contains 
rules relating to co-fiduciary liability, 
other provisions of Section 405 describe 
ways in which fiduciaries can avoid fidu-
ciary liability, since they include rules re-
lating to fiduciaries’ ability to delegate 
and allocate fiduciary duties and respon-
sibilities. Fiduciaries need to focus on the 
type of duty being delegated to effectively 
take advantage of these provisions.

For instance, certain fiduciary respon-
sibilities, known as trustee responsi-
bilities, reside in the designated named 
fiduciaries. Primary among these respon-
sibilities is the appointment of an invest-
ment manager. Appointing an investment 
manager is perhaps the most effective 
delegation of responsibility permitted by 
ERISA; however, since it may be per-



18	 May	2010	•	www.ifebp.org	•	Benefits	&	Compensation	Digest

fairly allocate liability and risk between 
the parties.

In addition, fiduciaries should take 
steps to confirm that the provider is able 
to satisfy its liability. A prudent contract-
ing process verifies that the provider has 
the financial ability to satisfy a claim if 
one is asserted. The contracting process 
should also include an inquiry into the in-
surance coverage maintained by the pro-
vider, and contract provisions should call 
for minimum levels of insurance, if ap-
propriate.

Insurance

What follows is a discussion of key 
principles involved in obtaining insur-
ance protection for a plan and its fiducia-
ries. However, it is important to recognize 
that each insurance policy is different. A 
general discussion of the principles in-
volved in these types of policies cannot 
substitute for a careful review of the ac-
tual policy provisions to see how they deal 
with these issues.

Employee benefit plans may need a 
number of insurance protections. A com-
petent insurance broker is one of the key 
plan providers of service in this context. 
One crucial distinction is the difference 
between fiduciary liability insurance and 
a fidelity bond. Another important con-
sideration is that having fiduciary liability 
coverage and the required fidelity bond 
may not be the only coverage needed by a 
plan. Other insurances may be needed to 
protect against all risks, for instance, in 
the case of a plan that has an office and 
in-house staff, fire and theft, employment 
practices, workers’ compensation, auto-
mobile and general liability.

Fidelity Bond

A fidelity bond is required by Section 
412 of ERISA. The coverage is not limited 
to fiduciaries; it covers fiduciaries and ev-
ery person who handles the plan’s funds 
or property. But while it is broader than 
fiduciary liability insurance in the per-
sons covered, it is much narrower in the 
scope of coverage. The bond provides 
protection only against losses as a result 
of fraud or dishonesty, as opposed to the 
broader coverage for unintentional acts 
or omissions by a fiduciary that are cov-
ered by the fiduciary insurance coverage. 
In addition, the premium for the fidelity 
bond is fully payable by the plan.

recourse—a policy provision stating that 
the insurer has the right to pursue the in-
dividual fiduciaries for liability. The insur-
ance company then, in effect, sells a pol-
icy to the fiduciary to cover this right of 
recourse, usually at a cost of less than 
$100 per fiduciary. Thus, through the pay-
ment of the large premium by the plan 
and the small premium by the fiduciaries 
(which may be paid by the entity that ap-
pointed them), the fiduciaries have ob-
tained insurance coverage.

In addition to fiduciary insurance, 
nothing in ERISA prohibits third parties 
from indemnifying fiduciaries against li-
ability. Therefore, fiduciaries should ob-
tain indemnification agreements from 
their appointing party. It is preferable to 
have a separate written indemnification 
agreement between the appointing party 
and the fiduciary, to avoid any confusion 
as to whether indemnification is in place, 
and the terms of that indemnification.

Provider	Agreements

Agreements with providers of services 
to the plan are another opportunity for fi-
duciaries to obtain protection from liabil-
ity. Many providers propose agreements 
containing standards of care that have the 
effect of providing limited protection to 
the plan and its fiduciaries, or worse, re-
sult in the plan indemnifying the pro-
vider. For instance, many agreements 
contain standards of care governing the 
provider’s conduct that are inconsistent 
with ERISA. Agreements may be drafted 
to limit the provider’s liability to inten-
tional acts or gross negligence, thus elimi-
nating any liability for negligence. Even in 
situations in which a provider may be lia-
ble for negligence, that legal standard 
may be inconsistent with the standard 
governing the plan’s and fiduciaries’ re-
sponsibilities under ERISA. The contract 
should be drafted to be consistent with 
the standards described in ERISA.

Similarly, many providers propose in-
demnification provisions that would not 
fully protect the plan and its fiduciaries in 
the case of an improper act or omission 
by the provider. Obviously, the provider, 
not the plan, should be liable and respon-
sible for defending any such claim. There 
is also a question of who must defend a 
specious claim—a claim made when nei-
ther the plan nor the provider was at fault. 
Again, the contract should be drafted to 

provision in an agreement can relieve a 
fiduciary from responsibility or liability. 
This broad prohibition prevents the plan 
itself from indemnifying a fiduciary 
against liability. It also prohibits a plan 
from purchasing insurance to do so. How-
ever, there are a variety of ways to provide 
for liability coverage for a fiduciary.

First, as previously noted, ERISA allows 
for the permissible delegation of fiduciary 
responsibility. Therefore, although it is 
not an indemnification, fiduciaries can 
shift liability from themselves to other fi-
duciaries. In addition, while the plan may 
not purchase insurance for a fiduciary as 
a result of the Section 410 prohibition on 
exculpatory agreements by the plan, oth-
ers may purchase fiduciary insurance 
covering a fiduciary. Therefore, the fidu-
ciaries themselves may purchase insur-
ance, and an appointing party—an em-
ployer, employer association or union 
appointing the fiduciary—may also pur-
chase insurance.

Multiemployer plans typically pur-
chase fiduciary insurance policies that al-
low for the inexpensive purchase of insur-
ance by an appointing party or the 
fiduciaries themselves. Multiemployer 
plans typically purchase a policy that cov-
ers the plan and the trustees (and some-
times others—more about that later), and 
the plan pays what is usually a substantial 
premium for that policy. Because of the 
ERISA Section 410 prohibition, the policy 
will contain what is known as a right of 

Employee benefit plans may 
need a number of insurance 
protections. A competent 
insurance broker is one of the 
key plan providers of service 
in this context. 
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plan. Care should be taken to confirm 
that the coverage of trustees is broad, 
clearly covering former trustees and suc-
cessors to trustees such as spouses and 
heirs, as well as alternate trustees if the 
plan has them.

Consideration must be given to what 
other persons or entities are covered by 
the policy. For instance, some policies are 
written to cover all fiduciaries, which is 
likely broader coverage than the plan in-
tends to purchase since, by its terms, such 
a policy provision would cover all third-
party providers, including investment 
managers. Most plans do not want their 
third-party providers covered by the 
plan’s insurance. Such coverage would di-
lute the board of trustees’ coverage and 
also result in the unintended effect of a 
third party using the plan’s fiduciary lia-
bility policy to defend itself against claims 
by the plan.

This raises the question of whether a 
third-party administrator (TPA) should be 
covered under the plan’s fiduciary insur-
ance policy. Some TPAs take the position 
that they should be covered since, if the 
plan does not provide coverage, the TPA 
will have to purchase a policy separately 
and its fees will reflect that added cost. 
They also view it as an important protec-
tion to the plan in case a claim is made. 
However, as with any third-party provider, 
including a TPA as an insured would di-
lute the trustees’ coverage and result in 
the plan’s fiduciary liability insurance be-
ing used to defend the TPA if the board of 
trustees makes a claim against the TPA. 
While most plans would not want to cover 
a TPA for these reasons, a plan’s in-house 
staff typically is covered by the plan’s fidu-
ciary insurance policy since the same 
considerations do not apply.

The author has also seen policies that 
purport to cover employers and unions. 
Again, this is likely not an intended result; 
indeed, there may be prohibited transac-
tion issues raised by policies paid for with 
plan assets that cover employers and 
unions.

What is covered by fiduciary liability 
insurance?

Fiduciary liability insurance policies 
typically provide broad coverage for most 
of the economic liability arising from a 
claim of breach of fiduciary duty. Thus, it 

Claims covered by the fidelity bond 
usually involve criminal acts—theft or 
embezzlement from an employee benefit 
plan. Therefore, it is important for fidu-
ciaries to take other actions in addition to 
making a claim under the fidelity bond. In 
addition to pursuing recovery against the 
wrongdoer, it is usually appropriate that 
such activities be reported to the appro-
priate law enforcement agencies, and in 
fact the fidelity bond may require that 
such reporting takes place.

Fiduciary Liability Insurance

Fiduciary liability insurance is the key 
insurance that protects fiduciaries from a 
vast majority of claims made against 
them.

What is fiduciary liability insurance in-
tended to cover?

It is designed to protect fiduciaries 
against claims for breach of fiduciary du-
ties under ERISA, as well as errors in ad-
ministering the plan. Typically the insur-
ing provision describing this coverage is 
broad, encompassing virtually every alle-
gation of a breach of fiduciary duty or acts 
undertaken in the administration of the 
plan.

One important potential limitation in-
volves the so-called settlor/fiduciary dis-
tinction; this can be an important issue in 
the context of multiemployer plan trustee 
decision making. It may become more 
significant as a result of the requirements 
of the Pension Protection Act of 2006 
(PPA). It is beyond the scope of this arti-
cle to analyze the settlor/fiduciary issue. 
(See “The Relationship Between Collec-
tive Bargaining Parties and Trustees,” 
Barry S. Slevin, Benefits & Compensation 
Digest, May 2009.) However, the law 
clearly recognizes the distinction be-
tween settlor functions in connection 
with the structure of a plan—for example, 
the decision to establish, amend, merge 
or terminate a plan—and fiduciary re-
sponsibilities in the context of adminis-
tering a plan. In the single employer 
arena, these distinctions are clearer. It is 
the employer that takes the settlor ac-
tions in its business capacity. Fiduciary 
actions, whether taken by the company 
or designated individuals, usually can be 
distinguished from the employer’s busi-
ness decisions regarding the plan.

In the multiemployer context, these 
distinctions can become blurred. While 

the collective bargaining parties—clearly 
settlors—may undertake some of these 
types of actions, many multiemployer 
plan boards of trustees also take actions 
that in a single employer context would 
clearly be treated as settlor in nature, like 
amending or merging a plan. In this con-
text it is less clear—especially when plan 
assets are used by the multiemployer plan 
board of trustees in doing so—whether 
the actions will be considered settlor or 
fiduciary in nature.

This is an important distinction in the 
liability context because settlor actions 
are not subject to challenge under the fi-
duciary responsibility provisions of 
ERISA. Thus, boards of trustees have de-
fended themselves from claims of breach 
of fiduciary duty in the context of amend-
ing the plan by taking the position that 
their decisions are not subject to ERISA. 
Recently, some insurance carriers have 
begun to offer endorsements that provide 
coverage, with a sublimit, for actions that 
could be considered settlor in nature.

This issue is likely to become more im-
portant as a result of enactment of PPA. 
Under PPA, multiemployer plans are cat-
egorized as either being in critical status 
(also known as the “red” zone) or endan-
gered (also known as the “yellow” zone), 
with those that are neither being referred 
to as being in the “green” zone. Plans that 
are either critical or endangered are re-
quired to adopt a rehabilitation plan or 
funding improvement plan, respectively. 
These contain optional schedules of con-
tributions and benefits for consideration 
by the collective bargaining parties. Adop-
tion of these schedules by the board of 
trustees clearly involves plan design deci-
sions, which in a single employer context 
would be viewed as settlor activities. It re-
mains to be seen whether these activities 
by multiemployer plans will be chal-
lenged, how they will be treated and how 
fiduciary insurance will cover them. See 
Report of the Working Group on Fiduciary 
Responsibilities and Revenue Sharing of 
the Department of Labor’s 2007 ERISA 
Advisory Council (March 30, 2008) at 
w w w. d o l . g ov / e b s a / p u b l i c a t i o n s / 
AC-1107b.html.

Who is insured by fiduciary liability in-
surance?

As noted, fiduciary liability insurance 
typically covers the plan and, certainly, 
trustees in the case of a multiemployer 



20	 May	2010	•	www.ifebp.org	•	Benefits	&	Compensation	Digest

individual from continuing to serve as a 
fiduciary.

Typically, the cost of investigating the 
claim is included in the coverage, al-
though not every investigation of a possi-
ble claim or breach of fiduciary duty is 
paid by the insurance carrier. A key ele-
ment of coverage revolves around the fact 
that a claim must be made. However, 
some policies treat targeted Department 
of Labor (DOL) investigations as a claim, 
triggering policy coverage for the investi-
gation even if no claim has been made 
and there is no reasonable basis to expect 
one. This can become important if an in-
surance carrier is notified of such an in-
vestigation, invokes coverage and has the 
right to select counsel. In that context, it 
will be the fiduciary insurance carrier’s 
appointed counsel, not the board of trust-
ees’ appointed counsel, that will be repre-
senting the plan’s fiduciaries in the DOL 
investigation.

What event does the fiduciary liability 
insurance insure?

Contrary to policies with which most 
people are familiar (for instance, auto-

from which the insured may select, limit-
ing the insured’s ability to select its coun-
sel. Other policies allow for the insured to 
select defense counsel with consent of the 
insurer. While this may seem like an insig-
nificant issue when the policy is first be-
ing considered, if a claim is made, it is an 
important consideration for fiduciaries in 
defending themselves.

Claims for breach of fiduciary duty are 
often viewed as highly personal, since 
they attack the fiduciary’s motives and in-
tegrity. If the claim is a significant one, it 
is possible that liability could exceed the 
coverage under the policy, putting the fi-
duciary’s personal assets at risk. And there 
can be difficult settlement issues. As 
noted earlier, in addition to economic re-
lief, plaintiffs may request equitable relief, 
for instance, barring a fiduciary from 
serving as the fiduciary to any ERISA 
fund. This can become a point of conten-
tion. When this type of relief is being de-
manded, the fiduciary insurance carrier 
could press to settle a case to limit its con-
tinued economic loss, even though the 
individual insured may not be willing to 
agree to a settlement that would bar the 

will cover the payment of any judgment 
or amount that must be paid in settle-
ment in connection with a claim of 
breach of fiduciary duty, including pre-
judgment interest.

A major component of fiduciary liabil-
ity coverage is that it will typically cover 
the costs of defense, including attorney 
fees and court costs. This defense cost 
coverage is usually included in calculating 
the limit on coverage: The total defense 
costs and the amount needed to settle the 
case or pay the judgment must be below 
the policy limit or the fiduciary faces per-
sonal exposure.

A number of issues relating to the se-
lection of counsel arise in connection 
with this defense cost coverage. Most fi-
duciaries, when faced with a claim of 
breach of fiduciary duty, which attacks 
their integrity and could result in per-
sonal liability by the trustee, want the 
ability to select the counsel who will de-
fend them. However, some policies pro-
vide that it is the insurance carrier, not 
the insured, that selects the defense 
counsel. Another variation is a policy that 
provides for a list of acceptable attorneys 

www.ifebp.org/trusteesadministrators

In conjunction with this program:

Benefit Plan Professionals  
Institute for Accountants

June 14-16, 2010
Please route to your fund accountant.

2010 Trustees and Administrators Institutes
New Trustees Institute | Advanced Trustees  Institute | Administrators Institute  

June 14-16, 2010 
Hilton San Diego Bayfront 

San Diego, California

Registration Opens: June 13, 2010 
Exhibition Dates: June 13-15, 2010

Preconference Workshop 
Collective Wisdom: The Path to  
Better Group Decision Making

June 13, 2010
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premium (usually a percentage of the last 
year’s premium), the insurance carrier 
will continue to provide coverage for 
claims made after the termination of the 
policy, but only for occurrences that took 
place while the policy was in effect. In the 
hypothetical above, if a tail policy was in 
effect in 2010, it would cover a claim re-
sulting from the 2008 investment. How-
ever, if a claim was received in late 2010 
for something that had occurred in early 
2010, the tail policy would not cover it.

What is excluded by the fiduciary liabil-
ity insurance policy?

There are a number of exclusions in fi-
duciary liability policies; this is an area 
where reference to the particular policy is 
important. In general, most of the exclu-
sions are designed to be consistent with 
the intent to limit coverage to breaches of 
fiduciary duty. As a result, typical exclu-
sions will involve claims related to bodily 
injury, property damage, emotional dis-
tress, libel and slander, employment dis-
crimination, workers’ compensation and 
pollution. These are the types of liability 
exposures for which other insurance is 
necessary.

A number of exclusions relate to the 
plan’s status as an employee benefit plan. 
For instance, there will usually be exclu-
sions for deliberate dishonest acts and for 
personal profit. Often the policy will pro-
vide for defense costs in the case of such 
an allegation, but no coverage for an ac-
tual settlement or judgment. Policies will 
typically exclude claims for benefits. Al-
though these can be characterized as 
breaches of fiduciary duty, a fiduciary in-
surance liability policy is not intended to 
supplement a plan’s payment of benefits.

In the past, there were a number of ex-
clusions in many fiduciary liability poli-
cies that, in more modern policies, have 
been eliminated. However, from time to 
time the author sees policies that continue 
to have some of these exclusions. For in-
stance, there was an endorsement that ex-
cluded coverage when one insured made a 
claim against another insured, which is 
problematic if there are claims by one 
trustee against another trustee or former 
trustee. Also, there were exclusions that 
significantly limited coverage for claims in 
connection with real estate investments. If 
a plan has real estate investments, care 

mobile and homeowners insurance), 
most fiduciary insurance policies are 
what are known as claims-made policies. 
This means that it is the policy in effect 
when the claim arises, rather than when 
the occurrence that gives rise to the 
claim took place, that governs. For in-
stance, if fiduciaries enter into an invest-
ment in 2008 that results in losses to the 
plan in 2009 and a claim is first made 
against them in 2010, it is the policy in 
existence in 2010, not 2008 or 2009, that 
will apply to the claim. This makes what 
constitutes a claim quite important and 
also raises a number of issues surround-
ing how these policies are placed and 
terminated.

One issue is that the claims-made na-
ture of fiduciary insurance policies can 
lead to potential gaps in coverage. For ex-
ample, in the above hypothetical, what if 
coverage is terminated at the end of 2009 
and there is no successor policy? In that 
case, the fiduciaries will have received a 
claim when no coverage is in effect.

Also, when plans change insurance 
companies, the new insurance company 
will often insert by endorsement a prior 
acts exclusion; that is, a date beyond which 
occurrences will not be covered. If in the 
hypothetical above, the plan changed in-
surance carriers at the end of 2009, and 
the new policy has an exclusion for acts 
prior to January 1, 2009, the fiduciaries 
could be faced with having no coverage. If 
a plan is merging out of existence, the fi-
duciaries of the merging plan have to 
make sure there is coverage in place in the 
future that will cover them in case a claim 
is made after the date of merger for ac-
tions taken before the merger.

So, what is a claim?
Again, each policy must be reviewed, 

but in general the common understand-
ing of what constitutes a claim is the typi-
cal trigger of coverage. Thus, when an in-
sured receives a claim that it breached its 
fiduciary duty, whether it be in a letter or 
by the filing of a lawsuit, that obviously 
constitutes a claim. But this does not 
mean that the claimant is the only one 
who has control over when coverage un-
der the policy can be invoked. Fiduciary 
insurance policies typically have a provi-
sion calling for insureds to notify the in-
surance carrier when they become aware 
of circumstances that may give rise to a 
claim. Thus, an insured can invoke cover-

age under the policy by giving such a no-
tice of circumstances. That will have the 
effect, if the insurance carrier agrees, of 
covering any eventual claim under the 
policy in effect at the time the notice of 
circumstances was given.

One of the major obligations of an in-
sured under fiduciary liability policies is 
to give timely notice of claims to the in-
surance carrier. Therefore, fiduciaries 
should immediately notify the insurance 
carrier when an actual claim is made, and 
also provide notification when they be-
come aware of circumstances that may 
give rise to a claim. If they do not provide 
timely notice, insurance carriers will typi-
cally raise this as a defense to coverage.

Fiduciaries should provide timely noti-
fication for another reason. Most applica-
tions for fiduciary insurance include a 
question about whether the fiduciaries 
are aware of any claims or circumstances 
that may give rise to a claim. If the appli-
cation identifies any such situations, the 
insurance carrier will, of course, exclude 
those from coverage. On the other hand, if 
they are not identified and a claim is later 
made, the insurance carrier will likely at-
tempt to deny coverage for such a claim if 
it believes that it should have been identi-
fied on the application.

That is not to say that fiduciaries 
should provide notice of circumstances 
that may give rise to a claim any time 
there is even the possibility that a claim 
might be made. In the course of adminis-
tering a plan, fiduciaries make a multi-
tude of decisions, many of which are sub-
ject to challenge. Identifying every qualm 
a fiduciary has about a possible challenge 
in a notice of circumstances will only be 
identifying—in a communication not 
subject to attorney-client privilege—areas 
of possible challenge. Presumably, that 
would undercut the fiduciary insurance 
carrier’s confidence in the administration 
of the plan by its fiduciaries. But if fidu-
ciaries become aware of specific prob-
lems in connection with the administra-
tion of the plan, consideration must be 
given to notifying the fiduciary insurance 
carrier.

Most policies have a provision that al-
lows fiduciaries to buy limited extended 
coverage upon termination of the policy 
in recognition of the gap in coverage that 
can occur when a policy has terminated. 
This is often referred to as tail coverage. 
This coverage provides that for a reduced 
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sist the board of trustees not only in as-
sessing the risk of a claim being made, but 
also to improve plan operations.

Another issue is whether there should 
be separate policies or a single policy 
when there is a group of related plans 
(such as a pension and health plan). 
Each approach has a number of advan-
tages and disadvantages. However, when 
more than one plan is covered under a 
single policy, the policy limits must re-
flect the shared insurance policy. For in-
stance, the limits should be high enough 
so that if claims are made that involve 
more than one plan (such as claims re-
lated to cost sharing), the coverage is suf-
ficient. The sublimits (such as coverage 
for penalties) should be reviewed in that 
regard as well.

Conclusion

A fiduciary to an employee benefit 
plan is charged with significant responsi-
bility. Given the complexity of these 
plans, there are a myriad of opportunities 
for potential liability. By utilizing tools 
available under ERISA and in contracting 
with fund providers of service, the fidu-
ciaries can limit the possibility of a claim 
being made against them. But no process 
is foolproof. It is important that the trust-
ees be aware of the types of insurance 
needed to operate an employee benefit 
plan and, in particular, the complex is-
sues involved in fiduciary liability insur-
ance policies. They should make sure 
they have appropriate coverage. By pay-
ing attention to this important area, fidu-
ciaries can improve the operations of the 
plan and reduce liability exposure to 
themselves. B&C
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analysis of the areas of exposure, given 
the way the plan operates. For instance, 
claims in connection with investment 
losses are a significant area of potential 
exposure, both in terms of the prevalence 
of claims and in the amounts involved.

Examining how the plan operates in 
this arena will help determine the likeli-
hood of a claim and, more importantly, a 
successful claim. Does the plan retain one 
or more investment consultants to assist 
the trustees in determining asset alloca-
tion and in performing due diligence in 
monitoring, hiring and terminating in-
vestment managers? Does the board of 
trustees make direct investments, or are 
all investments made pursuant to a dele-
gation to an investment manager?

The more robust the due diligence pro-
cess, relying on professionals to advise 
the trustees on their duties and the more 
delegation to investment managers that 
takes place, the less likely it is that a claim 
will be made against trustees.

Another area of similar analysis in-
volves the selection and retention of ser-
vice providers. Are providers’ services and 
compensation reviewed periodically to 
determine they are consistent with indus-
try standards, both in terms of quality of 
services and the compensation arrange-
ment? When new providers are selected, 
is there a process that assures that the 
trustees are comparing alternative pro-
viders and selecting the new provider 
based on that comparison, including ne-
gotiating compensation based on propos-
als by other providers? Again, if a process 
is in place that assures that the board of 
trustees is satisfying the prohibited trans-
action exemption found in Section 408(b)
(2) of ERISA, this will significantly reduce 
the likelihood of claims.

Similar types of analysis apply to other 
areas of plan operations and will help as-

must be taken to review the fiduciary in-
surance policy to see that this exclusion is 
not included, or that the investment is 
consistent with the policy’s coverage.

Most insurance policies exclude cover-
age for fines and penalties, but this is an 
area that requires further analysis. These 
exclusions have been modified, either in 
the policy or by endorsement, to provide 
coverage for specified penalties. This cov-
erage often has sublimits, which need to 
be reviewed. For instance, many policies 
provide coverage for Internal Revenue 
Service (IRS) penalties, and this can be 
important coverage given the IRS pro-
grams to correct tax-qualification defi-
ciencies. In fact, rather than assessing a 
penalty, IRS now has programs under 
which a tax-qualified pension plan can 
disclose and correct tax-qualification vio-
lations for a fee. Most policies provide 
payment of this fee.

Many policies also cover specified pen-
alties that DOL can impose under ERISA 
Section 502 and penalties under the 
Health Insurance Portability and Ac-
countability Act (HIPAA). Given the enact-
ment of new penalties on boards of trust-
ees in PPA (for instance, the failure to 
timely adopt a funding improvement plan 
or rehabilitation plan), a multiemployer 
pension plan’s fiduciary insurance policy 
must be reviewed carefully to see if these 
types of penalties are covered.

Another area where PPA could have im-
plications is tangentially related to an ex-
clusion that used to be added by endorse-
ment. It excluded coverage for claims in 
connection with the insolvency of a pen-
sion plan or insufficiency of contributions. 
The policy should be examined to see if 
this type of exclusion is included. More 
importantly, with the advent of character-
ization of multiemployer pension plans as 
being in the “red” or “yellow” zone, fidu-
ciary insurance carriers have begun to 
consider a plan’s status under PPA either 
in determining the level of coverage or 
considering the appropriate premium.

How much fiduciary liability insurance 
is needed?

Determining the appropriate level of 
fiduciary liability insurance is a complex 
task and is dependent on a number of fac-
tors. In addition to consulting with its in-
surance broker, a board of trustees should 
seek the views of other plan professionals. 
An important aspect of this review is an 
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