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mately three months. During this time, the plain-
tiff’s wife required an emergency delivery and 
neonatal services provided by the medical group. 
The plaintiff and his wife were charged $6,356 for 
these services, but the defendant reimbursed them 
only $1,660.70. Under the plan, the defendant nor-
mally pays 50% of the “allowable charge” for ser-
vices from nonparticipating providers. The plain-
tiff administratively appealed the reimbursement, 
and the defendant decided to pay 70% of the allow-
able charge—the equivalent of the reimbursement 
rate for participating providers. The defendant also 
increased the allowable charge for each service by 
20%, further increasing the reimbursement. The 
plaintiff however, remained liable for amounts in 
excess of the allowable charge and again adminis-
tratively challenged the reimbursement. The 
defendant upheld its decision. The plaintiff filed 
suit, and the district court granted summary judg-
ment in favor of the defendant. The plaintiff then 
filed this appeal. The plaintiff’s main contention on 
appeal is that the defendant failed to apply an 
“emergency medical service” provision of the plan 
which states that “the member has the right to file 
an appeal with the company to receive benefits 
based on a higher allowable charge . . . if the cov-
ered service that the member received from the 
nonparticipating provider was an emergency med-
ical service.” The Fifth Circuit agrees with the 
defendant that this “emergency medical services” 
provision does not entitle the plaintiff to a 100% 
reimbursement rate for emergency services. 
Rather, the court finds that the provision allows the 
plaintiff to appeal the size of the allowable charge, 
which the plaintiff did and the defendant granted. 
The court finds that the defendant “correctly, 
indeed generously, interpreted and applied the 
[plan].” The Fifth Circuit affirms the judgment of 
the district court granting summary judgment to 
the defendant. No. 09-30408 (5th Cir. April 15, 
2010).

HEALTH	AND	WELFARE	BENEFITS
Kolbe	&	Kolbe	Health	and	Welfare	
Benefit	Plan	et	al.	v.	The	Medical	
College	of	Wisconsin	Inc.	et	al.
The plaintiff benefit plan (the plan) and plan 

WITHDRAWAL	LIABILITY
Penske	Logistics	LLC	et	al.		
v.	Freight	Drivers	and	Helpers		
Local	557	Pension	Fund	et	al.
The defendant multiemployer pension plan (the 
plan) issued a notice of partial withdrawal liability 
of approximately $3.9 million to the plaintiff 
companies. The liability was based on a decline in 
contributions by one company from 2002 to 2004, 
which was under common control with the plain-
tiffs from at least 1996 until its sale in March 2004. 
The plaintiffs argued that they were not liable for 
the partial withdrawal, but complied with the 
assessment and began making payments to the 
plan. Meanwhile, the plaintiffs initiated arbitra-
tion to contest their liability. As the arbitration 
continued, the plaintiffs filed suit seeking declar-
atory relief, injunctive relief and damages by 
alleging the defendants failed to make a “determi-
nation” that the plaintiffs partially withdrew from 
the plan, as required by statute. The plaintiffs 
contend they are not obligated to make payments 
and do not have to arbitrate the issue. The district 
court denied the plaintiffs’ motion for summary 
judgment after it determined that the plan’s letter 
to the plaintiffs was sufficient to trigger statuto-
rily imposed arbitration. The district court also 
stayed the case pending arbitration. The plaintiffs 
then filed this appeal. The United States Court of 
Appeals for the Third Circuit agrees with the dis-
trict court’s conclusion that the defendants made 
a determination sufficient to trigger the arbitra-
tion requirements. The Third Circuit notes that 
the plaintiffs may contest the plan’s determina-
tion of liability in arbitration, and then the arbi-
trator’s decision could be reviewed by a court. The 
Third Circuit affirms the decision of the district 
court. No. 09-2748 (3rd Cir. April 21, 2010).

BENEFIT	DENIALS
Begnaud	v.	Blue	Cross	&	
Blue	Shield	Foundation	et	al.
The plaintiff’s wife was covered under a benefit 
plan (the plan) through his employer. During preg-
nancy, the plaintiff’s wife used a medical group 
that was a “participating provider” with the plan. 
However, due to a merger, the medical group 
became a nonparticipating provider for approxi-
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employer welfare plan (the plan). The defendant 
employer entered into a collective bargaining agree-
ment (CBA) with a local union, which required the 
employer to make contributions to the plan on 
behalf of its eligible drivers. The CBA incorporated a 
“trust agreement” that described the procedures for 
remitting contributions and required that monthly 
“remittance reports” be submitted by participating 
employers. The trust agreement also provided the 
plaintiffs with the authority to conduct an audit of a 
participating employer’s “pertinent books and 
records” to assess the accuracy of contributions. 
The trust agreement included a lengthy definition 
of pertinent	books	and	records. The employer sub-
mitted remittance reports for five of the first six 
months of 2005 and either wrote “no work” or left 
the reports blank. The employer did not submit any 
remittance reports for the second half of 2005 and 
the first half of 2006. The plaintiffs then sought an 
audit of the employer’s books and records for the 
period between January 1, 2005 and June 30, 2006. 
The employer refused to comply. Accordingly, the 
plaintiffs’ auditors performed a “formula audit” 
pursuant to the terms of the trust agreement and 
assessed an amount owed by the defendant. The 
plaintiffs then initiated this action to collect the 
unpaid contributions. The United States District 
Court for the Eastern District of New York finds the 
plaintiffs have met their initial burden that no gen-
uine issue of material fact exists by submitting the 
CBA, trust agreement and evidence that the 
employer failed to make any contributions or dis-
close any pertinent books and records during the 
period at issue. The court dismisses the employer’s 
argument that the trust agreement is not enforce-
able. The court notes that regardless of whether the 
trust agreement was provided to the defendant and 
whether the defendant was involved in its negotia-
tion, the CBA clearly incorporates the trust agree-
ment and, therefore, the employer is bound by its 
terms. The court also finds that the plaintiffs were 
entitled to resort to a formula audit, as set forth in 
the trust agreement, because the defendant failed 
to produce the requested books and records. The 
court finds that the plaintiffs’ actions were justified 
by the terms of the trust agreement, to which the 
defendant is bound. Accordingly, the court upholds 
the defendant’s liability for unpaid contributions as 
assessed by the plaintiffs. No. 06-CV-2867 (E.D.N.Y. 
Mar. 31, 2010). LLR

administrator seek recoupment of money paid to 
defendant health care providers. The plan pro-
vided health coverage for eligible employees and 
their eligible dependents. The plan required that 
a “dependent child” had to reside with the 
employee, be dependent on the employee for 
more than 50% of his or her support and mainte-
nance, and qualify as a dependent on the employ-
ee’s or spouse’s federal income tax return. A par-
ticipant filled out the enrollment and change 
form, but he did not complete a portion in which 
he was asked to verify that his dependent satisfied 
these conditions. Subsequently, the participant’s 
dependent incurred medical expenses with the 
health care providers. The plan paid for the 
expenses, but then sought recoupment when it 
determined that the dependent was not eligible.   
The plaintiffs’ ERISA claim was dismissed. Now 
the United States District Court for the Western 
District of Wisconsin must consider the plaintiffs’ 
state law claim for breach of contract. The court 
notes that the initial question is whether the 
breach-of-contract claim can be maintained as a 
state law claim or whether it is preempted under 
ERISA Section 514, which preempts all state law 
claims “insofar as they may now or hereafter 
relate to any employee benefit plan.” The court 
finds that the plaintiffs’ claims clearly relate to the 
plan. The court notes that the claim rests on the 
contention that the dependent was not an eligible 
beneficiary and, therefore, involves interpreta-
tion of the terms of the plan. The court also notes 
that the claim questions the participant’s right to 
contest his dependent’s eligibility and the plan 
administrator’s conduct in delaying its determi-
nation of the dependent’s status. The court also 
dismisses the plaintiffs’ contention that they 
must be permitted to proceed with their state law 
claim because ERISA does not permit the recoup-
ment of funds. The court emphasizes that the lack 
of remedy under ERISA does not affect preemp-
tion. Thus, the court dismisses the plaintiffs’ state 
law claim as preempted and, accordingly, denies 
their attempt to recoup funds paid to the defen-
dants. No. 09-CV-205 (W.D.Wis. April 29, 2010).

MULTIEMPLOYER	PLANS
LaBarbara	et	al.	v.	Ovan	Construction
The plaintiffs are trustees and fiduciaries of a multi-
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