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All group health plans face  

certain mandates under health care 

reform—some sooner than others. 

This article discusses how the first 

group of mandates affects plans 

subject to ERISA, as well as the 

possible penalties plan sponsors 

may face for noncompliance.



february 2011 benefits magazine 25

H
ealth care reform creates new challenges for 
plan sponsors. They may face significant excise 
tax penalties for noncompliance, as well as par-
ticipant claims under Employee Retirement In-
come Security Act (ERISA) enforcement rules.

Modulating it all is the fact that the mandates are “people-
friendly.” In the final analysis, every reader of this article 
is  a person who may  ultimately benefit when the time 

comes to be a consumer of care.
Provisions of the Patient Protection and Afford-

able Care Act1 (PPACA) will be phased in over a 
number of years, through 2018. This article address-
es mandates as they apply to ERISA-subject group 
health plans. The mandates discussed below are ef-
fective for plan years beginning after September 23, 
2010, unless otherwise indicated. For calendar-year 

plans, this meant January 1, 2011. The extent to which 
a mandate applies depends on whether a plan is subject 

to PPACA and, if so, whether the plan was in effect on 
March 23, 2010.

Applicable Plans
Most plans are subject to the mandates. Exceptions in-

clude retiree-only plans and Health Insurance Portability and 
Accountability Act (HIPAA)-excepted benefits (e.g., separate 
dental and vision plans and most health flexible spending ar-
rangements). 

Grandfathered Plans
A plan maintained on March 23, 2010, the date of PPACA’s 

enactment, is considered a  as long as the 
plan sponsor makes no changes that result in the loss of that 
status. Grandfathered plans are exempt from some—but not 
all—of PPACA’s group health plan mandates. New health plans 
established on and after March 23, 2010 and plans that are no 
longer grandfathered are fully subject to the mandates. 

The Threshold Decision—
To Be or Not to Be Grandfathered

A plan sponsor that believes it is financially or otherwise 

prudent to avoid the mandates applicable to nongrandfa-
thered plans needs to try to avoid losing that status. Each 
benefit program or component plan can be treated separately 
for the purpose of determining and maintaining grandfa-
thered status. 

Grandfathered status can be lost very easily if there are 
changes in plan design and cost-sharing provisions that were 
in effect on March 23, 2010 and that go beyond parameters set 
out in regulatory guidance. However, the following plan de-
sign changes will not result in the loss of grandfathered status, 
unless they go beyond the permitted regulatory boundaries: 

An increase in premiums
Changes to comply with federal or state legal require-
ments
Changes to comply with PPACA (voluntarily or when 
mandated)
Changing third-party administrators. 

Under a November 2010 amendment to interim regula-
tory guidance, a health care plan may be able to change in-
surance companies and maintain its grandfathered status, so 
long as no other changes are made to the plan’s terms that 
remove the plan from that status.

The amendment allows carrier changes that were effective 
on or after November 15, 2010, but does not apply retroac-
tively to changes effective before that date. A change is con-
sidered “effective” on the date coverage goes into effect, rather 
than the date the policy was entered into.   For example, if a 
plan entered into an agreement with a new carrier on August 
1, 2010 for coverage to begin on January 1, 2011, the amend-
ment allowing for a change in carrier would apply since the 
effective date occurred after November 15, 2010. On the other 
hand, if the plan entered into an agreement with a new carrier 
on August 1, 2010 for coverage to take effect on September 1, 
2010, then the plan would have lost its grandfathered status.

The grandfathered plan rules, as amended, apply sepa-
rately to each option available under the employer’s group 
health plan. The plan must provide the new health insurance 
carrier with (and the carrier must require) documentation 
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of the prior coverage sufficient to deter-
mine whether a change causing a loss of 
grandfathered status has occurred.

 If a health care 
plan satisfies the requirements for 
grandfathered status, the sponsor must 
provide a disclosure of that status to 
participants.

Special Rules for Insured  
Collectively Bargained Plans

A collectively bargained plan that was 
in effect on March 23, 2010 will retain 
grandfathered status at least until the 
expiration of the last collective bargain-
ing agreement (CBA) under which the 
plan provides benefits. This rule applies 
only to insured collectively bargained 
arrangements and not to self-insured 
collectively bargained plans. During 
the term of the bargaining agreement, 
the insurance provider can change with-
out the loss of grandfathered status. 

If an employer offers a package of 
benefits under its group health plan 
only to a group of bargaining unit em-
ployees under a CBA, any plan changes 
agreed upon during contract nego-
tiations can impact the grandfathered 
status of the collectively bargained pro-
gram. The plan coverage in effect on 
March 23, 2010 will be compared to the 
program in effect after renegotiation of 
the CBA to determine whether the plan 
retains grandfathered status.

All collectively bargained plans, 
grandfathered or not, must comply 

with the same provisions of PPACA 
as all other group health plans, even 
where the mandated compliance date 
is in the middle of a contract period. 

Mandates Applicable  
to Both Grandfathered  
and Nongrandfathered Plans

Coverage of Dependent Children  
to Age 26

PPACA requires plans that provide 
dependent coverage for children to 
continue to make the coverage avail-
able until the child turns 26, other than 
for grandchildren. A plan cannot im-
pose any conditions on a child’s eligibil-
ity except to specify how the child must 
be related to the employee-participant. 
For example, a plan may specify that it 
covers only natural children (including 
adopted and placed for adoption) but 
not any other children. But a plan may 
not impose any other condition on the 
child’s eligibility such as that he or she 
be financially dependent on or reside 
with the participant or be enrolled full-
time in school. Children that are the 
employee/participant’s son or daugh-
ter, stepson or stepdaughter, persons 
that are legally adopted by or lawfully 
placed with the employee for legal 
adoption and eligible foster children 
can be provided the age 26 coverage on 
a tax-fee basis. An additional premium/
surcharge may not be charged solely for 
extended coverage to the age of 26.

Generally, grandfathered plans must 
also comply with the age 26 coverage 
mandate. However, for grandfathered 
plans only, coverage does not have to be 
provided if the child is eligible to enroll 
in an employer-sponsored plan other 
than a group health plan of a parent. 
The age 26 coverage rule, with no ex-
ceptions, fully applies to grandfathered 
plans in 2014.

Children under the age of 26 who were 
previously dropped from or denied 
coverage because of their age and the 
employee through whom the child is 
eligible for coverage (if the employee 
is not enrolled and is otherwise eligi-
ble to participate) must be provided a 
special enrollment opportunity for the 
first plan year that this mandate is in 
effect. 

Prohibitions on Preexisting 
Condition Exclusions

PPACA prohibits plans from im-
posing any preexisting condition ex-
clusion for enrollees under the age 
of 19. This mandate changes existing 
rules under HIPAA, which merely 
limit the extent to which a plan may 
impose preexisting conditions. Those 
HIPAA rules continue to apply for 
enrollees aged 19 and over until plan 
years that begin on or after January 1, 
2014, when preexisting condition ex-
clusions will be prohibited for all en-
rollees, regardless of age. 

takeaways >>
Not all changes in plan design will cause a plan to lose grandfathered status.

 Collectively bargained plans—grandfathered or not—must comply with the same PPACA provisions as all other group health plans, even 

when the mandated compliance date falls during a contract period.

 The IRS may waive all or part of a penalty tax where noncompliance is not due to willful neglect.
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Restrictions on Lifetime and Annual Limits

Lifetime Limits
Group health plans are prohibited from imposing lifetime 

limits on the dollar value of benefits. However, if otherwise per-
mitted under federal or state law, the plan may place lifetime 
limits on specific benefits that are not “essential health benefits.” 

 (which are to be more precisely defined 
by regulatory guidance) include ambulatory patient services; 
emergency services; hospitalization; maternity and newborn 
care; mental health and substance use disorder services, includ-
ing behavioral health treatment; prescription drugs; rehabilita-
tive and habilitative services and devices; laboratory services; 
preventive and wellness services and chronic disease manage-
ment; and pediatric services, including oral and vision care. 

 The regulations require notice that a 
plan’s lifetime limit no longer applies to any individual who may 
have reached a lifetime limitation prior to the effective date and 
are otherwise still eligible under the plan. If these individuals 
are no longer enrolled in the plan, they must be provided with 
a right to enroll in all of the benefit packages available under 
the plan to similarly situated individuals. The notice and enroll-
ment opportunity must be given no later than the first day of 
the first plan year beginning on or after September 23, 2010. 

Annual Limits

PPACA also prohibits group health plans from imposing an-
nual limits on the dollar value of essential health benefits. How-
ever, for plan years beginning prior to January 1, 2014, PPACA 
permits “restricted annual limits” with respect to essential health 
benefits. These restricted annual limits on the dollar value of  
essential health benefits may not be less than the following: 

For plan years beginning on or after September 23, 
2010, but before September 23, 2011: $750,000 
For plan years beginning on or after September 23, 
2011, but before September 23, 2012: $1.25 million
For plan years beginning on or after September 23, 
2012, but before January 1, 2014: $2 million 
For plan years beginning on or after January 1, 2014, 
no annual limits may be imposed. 

Account-Based Plans

The annual limitation restrictions do not apply to certain 
account-based plans such as health flexible spending ac-
counts, medical savings accounts, health savings accounts 

and certain health reimbursement accounts (when integrat-
ed with an otherwise compliant group health plan). 

Prohibitions on Rescissions 
A group health plan may not rescind coverage except in 

the case of fraud or an intentional misrepresentation of a 
material fact. A  means a cancellation or discon-
tinuance of coverage that has a retroactive effect. A cancel-
lation or discontinuance of coverage that applies prospec-
tively only is not a rescission. In addition, it is not treated 
as a rescission if coverage is cancelled (even retroactively) 
because of the failure to pay premiums or make timely con-
tributions toward the cost of coverage. 

 PPACA requires a new 30-day ad-
vance notice requirement before coverage can be rescinded. 
The purpose of the notice period is to give both individuals 
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and/or plan sponsors an opportunity to 
contest the rescission and/or seek alter-
native coverage. 

Mandates Applicable Only to  
Nongrandfathered Plans

New, or nongrandfathered, plans are 
subject to some additional requirements. 

Choice of Health Care 
Professional

Two requirements regarding choice 
of health care professionals apply if the 
group health plan has network pro-
viders and requires the designation of 
a primary care physician. A plan with 
these requirements must: 

 1. Permit a network pediatrician to be 
designated as the primary care phy-
sician for a child, if that physician 
will accept the child as a patient 

 2. Not require a female participant 
or beneficiary to obtain prior au-
thorization or a referral by her 
primary care physician to see an 
in-network obstetrical or gyneco-
logical specialist. 

Out-of-Network Emergency Services
A plan providing coverage for emer-

gency services may not require the 
enrollee to obtain prior authorization, 

regardless of whether services are pro-
vided  in network or out of network. 

Under this mandate, a plan may not 
impose more restrictive requirements or 
benefit limitations, including cost shar-
ing, on out-of-network emergency ser-
vices than those imposed on in-network 
emergency services. This parity with re-
spect to cost sharing applies to copayment 
or coinsurance rates. The copayment and 
coinsurance limitations are satisfied if the 
plan provides benefits for any out-of-net-
work emergency services in an amount 
equal to the greatest of three amounts. 

 The regulations 
require plans to provide a notice to en-
rollees of these rights. Model language 
for this notice is provided in the regula-
tions as well as on the Department of 
Labor (DOL) Web site, www.dol.gov. 

Preventive Care Benefits Mandate
PPACA requires group health plans 

to provide certain minimum coverage 
for preventive care without imposing any 
cost-sharing requirements such as copay-
ments, coinsurance or deductibles—com-
monly referred to as . 
First-dollar coverage is not required if the 
individual seeks treatment out of network. 

A full list of the preventive care ben-
efits that nongrandfathered plans must 

cover is available at www.healthcare.
gov/center/regulations/prevention.html. 
Guidelines will be updated to reflect new 
scientific and medical advances. 

Prohibition on Discrimination in 
Favor of Highly Compensated 
Individuals

Historically, only self-insured health 
plans had to comply with rules under 
Section 105(h) of the Internal Revenue 
Code (IRC) prohibiting discrimination, 
in terms of participation and benefits, in 
favor of highly compensated individuals. 
PPACA contains a mandate, applicable 
to nongrandfathered, fully insured plans, 
that prohibits discriminating in favor of 
highly compensated individuals. While 
this new nondiscrimination rule has a 
January 1, 2011 statutory effective date 
for calendar year plans, the IRS issued 
a notice late in December 2010 stating 
that no penalties would be assessed for 
noncompliance with this mandate until 
regulations have been issued.

Internal and External Appeal 
Standards

PPACA establishes new standards re-
lating to plan claim and appeal process-
es for nongrandfathered health plans. 
Nongrandfathered plans must: 

Implement an effective internal 
claims and appeal process 
Provide notice to enrollees of 
that process
Allow an enrollee to review his or 
her file, present evidence and testi-
mony as part of the appeal process 
and receive continued coverage 
pending the outcome of the appeal 
Provide an effective state or fed-
eral external review process, in-
cluding the use of an indepen-
dent review organization.

learn more >>
Education
Grandfathered Health Plan Guidance Has Landed:  
Are You “Grandfathered” or Not? Health Care Reform 2010
For more information, visit www.ifebp.org/elearning.

From the Bookstore
Employer’s Guide to Health Care Reform
by Brian M. Pinheiro, Jean C. Hemphill, Clifford J. Schoner  
and Jonathan M. Calpas. Aspen Publishers. 2010.
For more information, visit www.ifebp.org/books.asp?8860.
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An effective internal claims and appeals process starts 
with existing DOL regulations governing ERISA claims and 
appeals but includes additional standards, all aimed at pro-
viding more protection against unfair claim denials. These 
new standards include (a) treating rescissions of coverage as 
a claim for benefits; (b) providing an accelerated time pe-
riod for decisions related to urgent care claims (24 instead 
of 72 hours); (c) additional criteria to ensure the impartiality 
and independence of claim adjudicators; (d) providing non-
English-literate enrollees the right to receive claims commu-
nications that are “culturally and linguistically appropriate” 
(if required based upon the size and demographics of the 
workforce); (e) more details about why a claim has been de-
nied; and (f) the ability of the claimant to skip certain steps 
in the claims procedure if there is not strict adherence to the 
process. Compliance items (b), (c), (d) and (f) are subject to 
an enforcement grace period until July 2, 2011.

Penalties for Failure to Comply With Mandates

Internal Revenue Code Excise Taxes
Subject to exceptions addressed below, excise taxes of 

$100 per day per person apply for failure to comply with a 
mandate. The tax is imposed on the plan sponsor for single 
employer plans and on the plan for multiemployer plans.

The minimum excise tax for noncompliance discovered af-
ter a notice of IRS examination is generally $2,500. This amount 
increases to $15,000 if violations are more than . 
Where a failure to comply has a reasonable cause and is not 
due to willful neglect, the IRS may waive part or all of the tax to 
the extent that the payment is excessive relative to the failure.

The following are exceptions to the tax:
Where the failure is not discovered on reasonable 
diligence. No tax is imposed on any compliance failure 
for which it is established (to the satisfaction of the IRS) 
that the entity responsible for the tax did not know—
and exercising reasonable diligence would not have 
known—that the failure existed.
Certain failures corrected in a timely manner. No tax 
applies on any failure if (1) the failure was due to rea-

sonable cause and not to willful neglect, and (2) the fail-
ure is corrected during the 30-day period beginning on 
the first date that the entity liable for the tax knew, or 
exercising reasonable diligence would have known, that 
the failure existed. A failure is treated as corrected if the 
failure is retroactively undone to the extent possible and 
the person to whom the failure relates is placed in a fi-
nancial position as good as that person would have 
been in had the compliance failure not occurred. 
Certain insured small employer plans. The excise tax 
is not applicable to small employers (in general, those 
with two to 50 employees in the preceding year) if cov-
erage is provided solely through a contract with a 
health insurer and the failure is solely because of the 
health insurance coverage offered by the issuer. 

Limitations on Penalties for Unintentional Failures
In the case of failures that are due to reasonable cause and 

not because of willful neglect, the following limitations on 
the excise tax apply:

Single employer plans. In general, the excise tax im-
posed during the taxable year of the employer may not 
exceed the lesser of 10% of the aggregate amount paid 
or incurred by the employer during the preceding tax-
able year for group health plans or $500,000. 
Multiemployer plans. In general, the tax for failures 
during the taxable year of the trust may not exceed the 
lesser of 10% of the amount paid or incurred by the 
trust for the plan during the taxable year to provide 
medical care or $500,000. 

Enforcement by DOL and Participants
In addition to IRS excise taxes, noncompliance with a 

group health plan mandate exposes the plan to risks of civil 
action against the plan by DOL and participant lawsuits un-
der ERISA.  

Endnote

 1. Patient Protection and Affordable Care Act (P.L. 111-148), as amended 
by the Health Care and Education Reconciliation Act of 2010 (P.L. 111-152).

An effective internal claims and appeals process starts with existing DOL  
regulations governing ERISA claims and appeals but includes additional  
standards, all aimed at providing more protection against unfair claim denials.




