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Fiduciaries of apprenticeship train-
ing funds have a responsibility to see 

that contributions are collected. Tough 
economic times may make that more dif-

ficult, and trustees need a comprehensive 
strategy with a variety of tools to ensure 

timely, effective collection efforts.
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A
pprenticeship training programs are the cor-
nerstone to providing highly skilled and dedi-
cated employees in the construction trade 
industries. As the employment rate in con-
struction trades is still on the decline,1 these 

apprenticeship programs are also feeling the effects of dif-
ficult economic times.

More candidates are filling out applications for appren-
ticeship positions hoping to gain skills and secure future 
employment; however, the low demand for apprentices pre-
vents apprenticeship training programs from accepting an 
increased number of candidates.

This low rate of employment also affects the income 
stream into the apprenticeship program, as these programs 
are generally funded by employer contributions based upon 
a small percentage of the total gross payroll of one or more 
local unions. With this limited funding approach, debt col-
lection is very important to the continuation of the programs. 

This article provides insight into the fiduciary and regu-
latory requirements of debt collection for apprenticeship 
training funds, as well as practical tips to overcome some of 
the collection pitfalls in these tough economic times.

Falling Under the LMRA, DOL  
and ERISA Umbrellas

The Labor-Management Relations Act (the Taft-Hartley 
Act) was passed in 1947 and banned financial transactions 
between employers and labor organizations. One notable ex-
ception permits the funding of apprenticeship training trust 
funds through employer contributions. 

With passage of the National Apprenticeship Act (the 
Fitzgerald Act) in 1950, a new level of protection for appren-
tices and apprenticeship programs was developed. This act 
officially authorized the Department of Labor (DOL) as the 
governing agency for apprentices and apprenticeship pro-
grams. The Internal Revenue Service (IRS) and Employee 
Retirement Income Security Act (ERISA) provide the laws 
and regulations for the establishment and administration of 
an apprenticeship training trust fund, as the apprenticeship 
training program is an employee welfare benefit plan by its 
definition. As with other employee welfare benefit plans, a 
board of trustees must pursue monies owed to its apprentice-
ship training fund.

continued on next page
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Fiduciary Obligations  
to Collect Outstanding Debts 

When signatory employers experi-
ence financial difficulties, some may 
delay or stop paying contributions to 
Taft-Hartley funds (i.e., pension, health 
and welfare, and apprenticeship train-
ing). As delinquent contributions to 
health and welfare funds often have 
an immediate, direct impact on the 
employee, the cash-strapped employ-
ers will sometimes pay into the union 
health and welfare benefits, but  with-
hold payment to the apprenticeship 
training, pension and other fringe ben-
efit funds. Not only do these scenarios 
violate the collective bargaining agree-
ment, but they can also create difficul-
ties for the funds to comply with IRS 
and ERISA regulations.

As a Taft-Hartley fund, apprentice-
ship training plans must be established 
pursuant to a written document, and 
this document must specify the fi-
duciaries to whom the authority to 
manage and control the plan has been 
designated. The fiduciaries for appren-
ticeship training funds include the 
trustees (or committee members), in-
vestment managers, plan administra-

tors and others who exercise control 
and discretion over the fund. The fidu-
ciaries must act in the best interests of 
the plan, and they must exercise a duty 
of loyalty and duty of prudence. Fi-
duciaries must also act in accordance 
with the ERISA-compliant plan docu-
ments, such as the trust agreement, ap-
prenticeship standards and the written 
policies governing certain aspects of 
the program.

Fiduciaries must also act in a man-
ner that preserves and maintains the 
trust fund assets. Under DOL regula-
tions, apprenticeship training fund trust 
agreements, collective bargaining agree-
ments and case law, delinquent contri-
butions may become plan assets as soon 
as they are due and owing. In 2008, DOL 
released guidance reiterating that trust-
ees must allocate responsibility for the 
monitoring and collection of delinquent 
plan contributions, and failure to do so 
could result in the trustees being held li-
able for plan losses stemming from the 
failure to collect contributions.2 That is 
why it is important to develop and fol-
low a comprehensive collections strat-
egy with an arsenal of tools on hand to 
address issues timely and effectively.

Who Sponsors Your  
Apprenticeship Training Fund?

There are two main classifications 
of apprenticeship training funds 
subject to ERISA,3 and each brings 
with it different hurdles for debt col-
lection.

Localized apprenticeship training 
funds are developed within a particular 
local union and supported by contribu-
tions from signatory employers. Col-
lections are generally handled simul-
taneously with the union’s other fringe 
benefit funds, and the trustees quickly 
learn of delinquency problems. These 
plans typically lean heavily on the 
union or other fringe benefit funds to 
handle the delinquencies.

Regional apprenticeship training 
funds are not affiliated with just one 
local union. These funds are spon-
sored by multiple labor-management 
groups from different local unions; the 
participating local unions sponsor ap-
plicants who, upon completion of the 
program, return to those sponsoring 
local unions. Contributions come from 
employer signatories from all partici-
pating local unions, usually through a 
percentage of gross total monthly pay 
from employers. Regional apprentice-
ship funds are generally independent 
of the participating local unions, and 
the trustees for these funds must often 
designate a fiduciary to manage delin-
quent debts and collections. Due to this 
arrangement, these funds have some 
unique collections obstacles that are 
not present in the local apprenticeship 
programs.

Coordination and Cooperation  
Is Key in Collections

When working with collections, 
trustees must have a full understand-

takeaways >>
•   As fiduciaries of an apprenticeship training fund, trustees can be held liable for plan 

losses stemming from the failure to collect contributions. They should have a compre-
hensive collection strategy and an arsenal of tools.

•   Coordination and cooperation are key, particularly for trustees of regional apprentice-
ship training funds sponsored by multiple labor-management groups from different local 
unions.

•   If a lawsuit is necessary, an apprenticeship training fund might be wise to piggyback on 
the back of a lawsuit filed by a larger fringe benefit fund.

•   The procedure for collecting reimbursement from apprentices under a scholarship loan 
agreement is different from that for collecting delinquent employer contributions.

•   Where fiduciaries believe a collection procedure is not cost-effective, DOL has made an 
exemption possible.
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ing of the facts in any given situation in 
order to make a decision that is in the 
best interest of the fund. It is important 
that trustees know the employer’s con-
tribution history, the company’s status 
and the assets that are available to the 
employer. When dealing with a regional 
fund, coordination and cooperation are 
necessary between the local unions and 
the apprenticeship program collections 
fiduciary.

If the regional fund encompasses a 
large geographic area, there must be 
adequate and regular communication 
between the apprenticeship training 
fund and the local union to ensure an 
adequate flow of information. Delin-
quencies may not be detected as quickly 
as with other fringe benefit funds, as the 
regional apprenticeship fund may not 
have firsthand knowledge of a contrac-
tor that might be experiencing cash 
flow problems and, as a result, has cho-
sen to delay payment to the apprentice-
ship training fund, or a contractor that 
has decided to shut its doors and sell 
assets.

Regional funds often have the ad-
ditional step of contacting the local 
union or employer association to de-
termine if that local union’s members 
even worked for that employer during 
the period in question. Good commu-
nication is key to effective collections 
techniques in this area, as the faster 
the collecting body moves, the more 
likely the apprenticeship training fund 
will recoup any money it is owed.

It is very important that fiduciaries 
keep in constant contact with the local 
unions and not ignore this step in the 
collections process. Fiduciaries must 
actively monitor contributions and fol-
low plan procedures if a delinquency 
occurs.

Piggybacking
Coordination and cooperation are 

also important in the event a lawsuit 
is necessary. Apprenticeship training 
funds rely on contributions to fund 
the necessary education for their ap-
prentices. Often the amounts due to an 
apprenticeship training fund are sig-
nificantly lower than those due to the 
pension or health and welfare fund, but 
they are just as critical and essential to 
the apprenticeship training fund. It can 
be very cost-prohibitive for the appren-
ticeship training fund to seek legal ac-
tion to recover unpaid contributions in-
dependent of another fund. However, as 
delinquencies tend to occur with more 
than one Taft-Hartley fund, an effective 
tool is for the apprentice training fund 
to “piggyback” on the lawsuit of a larger 
fringe benefit fund and pay only a pro-
rated share of the costs. A regional fund 
can contact all of the local unions, and 
the pension and health care funds per-
taining to the locals, and request that 
they contact the regional fund prior to 
filing suit.

If an apprenticeship training fund 
is brought into litigation by another 
fringe benefit fund, trustees should be 
prepared to cooperate with the union 
or fund collection counsel. Agreement 
between the funds is necessary, as con-

flict between the fringe benefit funds 
can impede progress in collecting the 
debts.

Scholarship Loan  
Agreement Collections

Another possible pothole in the 
funding and debt collection of ap-
prenticeship programs is scholarship 
loan agreements. These agreements 
have been effective in the retention 
of apprentices in the labor industry 
through their indenture and beyond. 
These agreements have been adopted 
in response to a marked increase in the 
number of journeymen who, after com-
pleting their indenture at the expense 
of contributing employers, would seek 
employment with employers that did 
not contribute to the apprenticeship 
training trust fund.

But what happens when work is low 
and the possibility of employment ei-
ther during their indenture or thereaf-
ter prevent a new journeyman from ob-
taining solid employment? A violation 
of the agreement by the former appren-
tice working outside the trade can re-
sult in the need to seek reimbursement 
on behalf of the fund. While there may 
be a fiduciary duty to preserve plan as-
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sets by seeking reimbursement on this 
violated agreement, there also can be 
difficulties in its enforcement.

Several court decisions within the 
past ten years have limited the ability 
of an apprenticeship training fund to 
recover funds pursuant to a scholar-
ship loan agreement in federal court 
under ERISA.4 While these agree-
ments can still be used, the procedure 
for collecting reimbursement from 
apprentices under these agreements 
is different than the procedure for 
collecting delinquent employer con-
tributions.

Currently, even though ERISA 
§502(a)(3) cannot be used to enforce 
these agreements in federal court, the 
agreement can be structured as a non-
compete contract. The wording can be 
drafted in such a way that if the indi-
vidual breaches the agreement, the 
apprenticeship training fund can seek 
an injunction in court to prohibit the 
former apprentice from working in 
the competing industry for a period of 
time. Once the loan is repaid, the in-
junction could be lifted.

Another option is to try to recoup 
these funds through a state court ac-
tion for breach of contract, or through 
arbitration if a mandatory arbitration 
clause is included in the agreement. 

Collection agencies can also be used to 
pursue the reimbursement, although 
this type of service sometimes involves 
large fees.

Incidentally, courts have confirmed 
that former apprentices cannot dis-
charge scholarship loan reimbursement 
obligations in bankruptcy court be-
cause such agreements are educational 
loans that are excepted from discharge 
if the former apprentice is unable to 
establish undue hardship.5 The courts 
have focused on the language as con-
tained in the scholarship loan agree-
ment, and the fact that the individual 
entered into the agreement prior to re-
ceiving his or her educational services 
with the apprenticeship program. To 
ensure the best legal argument, the ap-
prenticeship training program should 
have apprentices sign a scholarship 
loan agreement prior to indenture and 
every year thereafter.

To Pursue or Not to Pursue
DOL closely watches ERISA plans to 

ensure compliance with regulations, in-
cluding collection procedures, and re-
cently suggested it will focus more time 
and attention to apprenticeship train-
ing programs. But what happens when 
it is not cost-effective to continue pur-
suing either the delinquent employer or 

the former apprentice? If the trustees 
review all of the facts and decide that it 
would be in the fund’s best interest not 
to pursue such debt, will this violate 
their fiduciary duty?

Under ERISA, there are certain 
prohibited transactions in which plan 
fiduciaries may not enter into with 
individuals who are considered to be 
parties in interest.6 ERISA’s definition 
of party in interest includes contribut-
ing employers.7 One such prohibited 
transaction is the loan of money or 
“other extension of credit” between the 
plan and a party in interest.8 DOL has 
interpreted the term other extension of 
credit to be an employer that is delin-
quent in forwarding contributions and 
retains them commingled with its gen-
eral assets.9

Fiduciaries must act prudently, but 
spending a large sum of money to col-
lect a smaller sum could be seen to be 
imprudent. In Prohibited Transaction 
Exemption (PTE) 76-1, Part A, DOL 
has carved out an exemption for plan 
fiduciaries who wish to act in the best 
interests of the plan and discontinue 
collection efforts or postpone collec-
tions proceedings against a delinquent 
employer. This same exemption can 
also apply when trustees decide that it 
is not in the fund’s best interest to file a 
proof of claim in a bankruptcy action, 
where the amount of legal fees neces-
sary to file a proof of claim would ex-
ceed the apprenticeship training fund’s 
delinquent amount. The exemption 
applies if the following conditions are 
met: (1) The plan has used diligent, rea-
sonable and systematic efforts to collect 
the contributions; (2) the terms of the 
settlement agreement are reasonable 
and are in writing, and (3) if the agree-
ment was to allow for a deferral of the 

learn more >>
Education
Collection Procedures Institute
September 21-22, White Sulphur Springs, West Virginia
For more information, visit www.ifebp.org/collections.

From the Bookstore
Collecting Employer Contributions: The ERISA Litigation Guide
by Travis J. Ketterman. International Foundation. 2009.
For more details, visit www.ifebp.org/books.asp?6474.
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collection efforts, there is documentation that the deferral is 
necessary to further the exclusive goal of facilitating collec-
tion of the contributions.

Fund counsel (or the collections fiduciary) should pre-
pare a memorandum or otherwise document in the meeting 
minutes the reasons for not pursuing the claim. For more 
involved circumstances where trustees have to speculate on 
the number of cents on the dollar they might be able to col-
lect out of bankruptcy, then more involved documentation 
should be written and filed with the funds. This may include 
a formal letter from fund counsel or the collections fiduciary, 
if different, who can describe in detail the efforts taken to 
recover the amount, the likelihood of recovery and those 
reasons, and the recommendation that the trustees discon-
tinue the collections efforts as this would be appropriate 
based upon the likelihood of collecting the money owed or 
the expenses that would be incurred if the plan continued to 
attempt collection efforts.

Although this PTE does not specifically address scholar-
ship loan agreements, a similar analysis should be used and 
the reasons documented to defend the trustees’ decision to 
not pursue a reimbursement in the event of a DOL audit.

What Can Our Fund Do Now?
Outstanding debt is a serious concern for many local 

and regional apprenticeship training funds, as it can have a 
detrimental impact on the financial health of the program. 
Because trustees have a fiduciary obligation to preserve the 
assets of the fund, it is important to pursue delinquent con-
tributions and breached scholarship loan agreements.

At all times the fiduciaries should keep sight of the best 
interest of the apprenticeship training fund, and attempt 
to use the tools available to them in the most effective way 
to ensure continued success with their fund. Reasonable, 
systematic and diligent efforts are necessary to collect even 
the smallest amount of such debt owed to the apprentice-
ship training funds. Trustees cannot blindly rely on the 
union or other funds to monitor and collect debt owed to 
their apprenticeship training fund. All efforts to collect 
such debts should be carefully documented in board meet-
ing minutes.

Every apprenticeship training fund should have a trust 
agreement that addresses collections, as well as a written col-
lections policy that complements the trust agreement and 
the bargaining agreements. This should clearly state reason-

able daily and monthly procedures and progressive measures 
(such as increasing penalties based upon the duration of the 
delinquency), and should be shared with all contributing 
employers so they know exactly what is expected of them 
and what penalties they may incur.

A paragraph within the policy should address the 
trustees’ discretion under PTE 76-1, Part A, granting the 
trustees some discretion and flexibility to enter into pay-
ment agreements with employers that may not have suffi-
cient cash flow to pay their contributions but are working 
on becoming current in their obligations and are still in 
business.

A clear written policy also addresses the potential conflict 
an employer trustee may have if his or her own company is 
delinquent and seeking some relief from payment. In that sit-
uation, the employer trustee’s fiduciary duties require loyalty 
to fund participants, and the collection policy will govern 
and set forth the procedure for the trustee to follow.

DOL has recently begun monitoring apprenticeship 
training plans more closely, and audits are becoming more 
frequent with these funds. Trustees should review their col-
lections procedures to determine what other plan provi-
sions, indemnification agreements and fiduciary insurance 
might help to reduce their liability for the failure to collect 
employer contributions. As always, trustees should contact 
their fund counsel and other providers to make sure they are 
in compliance on this and other aspects of their apprentice-
ship training fund.    

Endnotes

 1. U.S. Bureau Labor Statistics, USDL-11-0129, February 2011.
 2. FAB 2008-1.
 3. There are also some programs financed solely by unions or employ-
ers; however, these are not generally subject to ERISA.
 4. See, generally, Great West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 
204 (2002); Honolulu JATC of UA Local Union No. 675 v. Foster, 332 F.3d 
1234 (9th Cir. 2003). 
 5. Omaha Joint Electrical Apprenticeship & Training Committee v. John 
Wesley Stephens (In re John Wesley Stephens), BK10-81870-TLS, A10-8056-
TLS (Bankr. D. Neb. Feb. 17, 2011); Indiana/Kentucky Reg’l Council of Car-
penters Joint Apprenticeship & Training Comm. v. Kesler (In re Kesler), 401 
B.R. 356 (Bankr. S.D. Ill. 2009); Zlotopolski v. Dressel (In re Dressel), 212 B.R. 
611 (Bankr. E.D. Mo. 1997); and Plumbers Joint Apprenticeship & Journey-
man Training Comm. v. Rosen (In re Rosen), 179 B.R. 935 (Bankr. D. Or. 
1995). 
 6. 29 USC §1106.
 7. 29 USC §1002(14).
 8. 29 USC §1106(a)(1)(B).
 9. “DOL FAQs About Reporting Delinquent Participant Contributions 
in Form 5500,” 2011, www.dol.gov/ebsa/faqs/faq_compliance_5500.html. 
See, also, Central States Pension Fund v. Central Transp. Inc., 472 U.S. 559, 
573 (1985).

apprenticeship training funds




