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(i) continuously for a period of 
not less than three years, or
(ii) in a relationship of some per-
manence, if they are the natural 
or adoptive parents of a child, 
both as defined in the Family 
Law Act; (“conjoint”)
The court went on to reason that 

PBA Sections 48(1) and (3) are clear 
and unambiguous such that:

The member who dies before be-
ing entitled to payment of his pen-
sion can only have one spouse on 
the day he died, “the spouse,” and 
the entitlement to receive the 
death benefit as a spouse can only 
be reasonably interpreted to be 
the person who meets one of the 
requirements in the s. 1 definition 
of spouse as well as the require-
ment found in s. 48(3) that the 
spouse and the member cannot be 
living separate and apart on the 
day of the member’s death. There 
is, therefore, only one person who 
meets the requirements of both s. 
1 and s. 48 of the Pension Benefits 
Act as well as the definition of 
“spouse” in the pension plan itself: 
that is Ms. Quinn.
The court also affirmed the princi-

ple from family law that only one party 
must have the intention to separate to 
establish separation between spouses, 
and that the separation must be a 
physical separation coupled with the 
recognition by at least one of the par-
ties that the marriage is at an end. In 

ciaries of any death benefits payable 
under the plan.

Following Ronald Carrigan’s passing, 
a dispute arose concerning entitlement 
to the death benefit. Evidence pre-
sented at trial disclosed that Ronald and 
Mary Carrigan had spent every Christ-
mas together since their marriage in 
1973, discussed and made financial de-
cisions together, and had occasional 
sexual relations. Moreover, Ronald Car-
rigan maintained the address on his 
driver’s license as that of the matrimo-
nial home, and filed income taxes iden-
tifying Mary Carrigan as his spouse. 
However, from 2003 onward, Ronald 
Carrigan identified his spouse for pen-
sion purposes as “not available.”

Entitlement to a preretirement 
death benefit is governed by PBA Sec-
tion 48, which prioritizes the right of a 
spouse over a designated beneficiary, 
subject to the requirement that the 
member is not living separate and 
apart from the spouse on the date of 
death. Both Mary Carrigan and Jenni-
fer Quinn asserted entitlement to the 
death benefit as an eligible spouse.

The Ontario Superior Court of Jus-
tice noted that the definition of spouse 
in PBA captures both Mary Carrigan 
and Jennifer Quinn because it contem-
plates married persons as well as co-
habiting persons:

“spouse” means either of two 
person who,
(a) are married to each other, or
(b) are not married to each other 
and are living together in a con-
jugal relationship,
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A n Ontario court recently de-
cided a conflict between a de-
ceased pension plan member’s 

former spouse, with whom he was still 
married, and the spouse he lived with 
at the time of his passing. Both spouses 
claimed an entitlement to the death 
benefit arising out of the member’s 
passing prior to retirement. The court 
examined the unusual factual circum-
stances, as well as the requirements of 
Ontario’s Pension Benefits Act (PBA), 
to conclude that the former spouse 
was indeed “living separate and apart” 
from the member at the time of his 
death, disentitling her to any benefit 
under the plan notwithstanding her 
designation as a beneficiary.

Ronald Carrigan died in 2008 before 
commencing the receipt of benefits 
from his company pension plan (the 
plan). At the time of his passing, Ron-
ald Carrigan was legally married to 
Mary Carrigan. She was named trustee 
and residual beneficiary of the estate. 
The two had separated in 1996, but 
Mary Carrigan continued to live in the 
jointly owned matrimonial home and 
of all her living expenses were paid by 
Ronald Carrigan.

In the late 1990s, Ronald Carrigan 
met Jennifer Quinn and cohabited with 
her from at least 2000 until his death in 
2008, in a condominium jointly owned 
by Ronald and Mary Carrigan. In 2006, 
Ronald Carrigan designated Mary Car-
rigan and his two daughters as benefi- continued on page 7
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The Ontario Court of Appeal held 
that Indalex breached its fiduciary obli-
gations in the course of the CCAA pro-
ceedings. Indalex relied on the “two 
hats” analogy, which acknowledges that 
a company may wear more than one hat 
vis-à-vis pension plan members—one 
as employer where it is entitled to act in 
its own best interest, and the other as 
administrator where it owes a number 
of obligations to plan members. Indalex 
claimed that it wore only its “employer 
hat” during the CCAA proceedings. The 
court found this argument to be prem–
ised on the incorrect notion that an em-
ployer will wear its corporate hat or its 
administrator hat, but never both.

The court found that Indalex wore 
both its employer and administrator 
hat during the CCAA proceedings. In-
dalex had the right to commence the 
proceedings “wearing solely its corpo-
rate hat,” as that decision “is not part of 
the administration of the pension plan 
or fund nor does it necessarily engage 
the rights of the beneficiaries of the 
pension plan.” However, all subsequent 
decisions made during the proceedings 
were not necessarily solely corporate 
decisions. The court noted that “Indalex 
could not simply ignore its obligations 
as the plans’ administrator once it de-
cided to seek CCAA protection.”

Indalex was aware that the plans 
were underfunded and that pensions 
would have to be reduced unless more 
funds were put into them, but none-
theless agreed to grant the DIP lenders 
a super-priority charge over any sale 
proceeds. Indalex’s decisions through-
out the CCAA proceedings had the po-
tential to affect beneficiaries’ rights at 
a time when they were particularly vul-
nerable. The court noted that at no 
time did Indalex consider or attempt to 
give notice to the plans’ beneficiaries 
about compromising the statutory 
trusts during the DIP negotiations.

The court noted that it was “signifi-
cant” that key representatives of In-
dalex were unclear about the compa-
ny’s role as administrator in the CCAA 
proceeding. The court determined that 
Indalex could not ignore its role as ad-
ministrator or divest itself of its obliga-

ing, contemplate that all amounts 
owing to the pension plan on wind 
up are subject to the deemed trust, 
even if those amounts are not yet 
due under the plan or regulations. 
Therefore, the deemed trust in s. 
57(4) applies to all employer con-
tributions that are required to be 
made pursuant to s. 75. In short, 
the words “employer contributions 
accrued to the date of wind up but 
not yet due” in s. 57(4) include all 
amounts owed by the employer on 
the wind up of its pension plan.
The Ontario Court of Appeal noted 

that Section 57(4) is meant to provide 
protection during the five-year grace 
period following the wind-up date—
when the rights of plan beneficiaries 
are at risk.

With respect to the executive pen-
sion plan, which was ongoing as of the 
sale date, the court found that it was 
unnecessary to determine whether a 
deemed trust existed because Indalex 
was required to wind it up. The court 
determined that “if the deemed trust 
does not extend to the executive plan, 
in the circumstances of this case, it ap-
pears that the result would be a tri-
umph of form over substance.” The 
court ordered that the deficiency in the 
executive pension plan be paid from 
the reserve fund because it is an ap-
propriate equitable remedy for Indal-
ex’s breaches of fiduciary duty to plan 
members, discussed below.

Indalex’s Fiduciary Obligation: 
Wearing Two Hats 

Simultaneously

The union and executives asserted 
that as administrator, Indalex owed a 
fiduciary duty to the plans’ beneficia-
ries, and it breached that duty through 
a number of actions that it took or 
failed to take during the CCAA pro-
ceedings. The union and executives ar-
gued that the appropriate remedy for 
those breaches was an order requiring 
the reserve fund to be paid into the 
plans. In response, the monitor and In-
dalex argued that any breach of fidu-
ciary duty would only give rise to an 
unsecured claim outside of the ambit 
of the deemed trusts created by PBA.

this case, Ronald Carrigan openly and 
notoriously demonstrated his inten-
tion to be separated from Mary Carri-
gan with no reasonable prospect that 
they would resume cohabitation.

In the result, the Ontario Superior 
Court of Justice declared that Jennifer 
Quinn is the spouse entitled to claim the 
death benefit in accordance with PBA 
Section 48, and that the designation of 
Mary Carrigan and the daughters as 
beneficiaries are of no force and effect.

(Carrigan v. Quinn, 2011 ONSC 585.) •
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judge erred in interpreting Section 
57(4), which is the “deemed trust rule” 
on a pension plan wind-up:

Where a pension plan is wound 
up in whole or in part, an em-
ployer who is required to pay 
contributions to the pension 
fund shall be deemed to hold in 
trust for the beneficiaries of the 
pension plan an amount of 
money equal to employer contri-
butions accrued to the date of 
the wind up but not yet due un-
der the plan or regulations.
The CCAA judge held that there was 

no deemed trust in this case because 
Indalex had made all required going-
concern and special payments required 
as of the closing date, and no payments 
were therefore “due” on that date.

The Ontario Court of Appeal held 
that under Section 75, no additional li-
ability can accrue following a plan 
wind-up because all events crystallize 
on the wind-up date—all pension ben-
efit accruals by members cease and all 
amounts that an employer is required 
to pay into a pension plan are calcu-
lated as of the wind-up date. The court 
reasoned that even though PBA grants 
an employer up to five years in which 
to make all of the required contribu-
tions, the liabilities have still accrued 
by the wind-up date:

. . . the words of s. 57(4), given their 
grammatical and ordinary mean-
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