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RETIREE  
HEALTH CARE

Unilateral Benefit Changes Not Permitted  
Even After Expiration of CBA

The United States Court of Appeals for the 
Fourth Circuit finds that a collective bar-
gaining agreement (CBA) did not permit 

the defendant employer to make unilateral 
changes to the health benefits of retirees after 
the CBA’s expiration.

The employer and the plaintiff union nego-
tiated several CBAs on behalf of eligible work-
ers. Each CBA provided that health benefits for 
pension-eligible employees “will be continued 
into retirement with [the employer] making the 
full contribution.” None of the CBAs reserved a 
right for the employer to modify retiree health 
benefits unilaterally.

The 2005 CBA’s treatment of retiree health 
benefits was addressed in its “coverage” and 
“cost” paragraphs. The coverage provision stat-
ed that the employer would “continue coverage 
under [the employer and union] health, dental 
and prescription drug programs” for retiree par-
ticipants “for the duration of this agreement.” 
The cost provision addressed the employer’s fi-
nancial obligations and established a voluntary 
employees’ beneficiary association (VEBA) to 
fund the benefits. The cost provision required a 
contribution of $1.585 million on the last day of 
the 2005 CBA’s term in 2008. It also described 
the negotiation mechanism to use if health care 
costs became too burdensome for the VEBA. If 
the VEBA was projected to be exhausted, nego-
tiations were required. If negotiations were un-
successful, the employer could charge retirees 
for costs based on a formula set forth in the cost 
provision. The cost provision initially contained 
a durational limit, but the durational limit was 
removed by the union during negotiations.

Toward the end of the 2005 CBA’s term, the 
employer announced that it would not engage 
in negotiations regarding retiree health benefits 
and that it intended to restructure those benefits 
unilaterally. The 2008 CBA did not contain a 
negotiated plan of health benefits for employees 

who retired before March 17, 2008. In December 
2008, the employer announced that it was uni-
laterally restructuring retiree coverage and was 
implementing new deductibles, copayments, co-
insurance and a monthly premium.

The union and affected retirees sought a per-
manent injunction preventing the employer 
from making any unilateral modifications to re-
tiree health benefits. The district court granted 
the plaintiffs’ motion and stated that the em-
ployer and applicable benefit plans are “perma-
nently enjoined from unilaterally terminating 
or modifying the health care benefits provided 
to the class and are directed and required to re-
store such benefits to the extent of any unilateral 
changes previously made.” The defendants then 
filed this appeal.

The Fourth Circuit notes that to determine 
whether an employer must provide benefits to 
its retirees after the expiration of a CBA, it must 
look to the parties’ intent. In this case, the em-
ployer contends that the language of the 2005 
CBA unambiguously forecloses any obligation 
to provide retiree health benefits after the CBA’s 
expiration. The employer cites the duration-
al language in the CBA as support. The court, 
however, finds that this language cannot be read 
alone; when read with the terms of the cost pro-
vision, the court finds that the durational pro-
vision does not conclusively resolve the issue 
of when the employer’s duty to provide retiree 
health benefits ends.

When the Fourth Circuit construes the CBA 
as a whole, it concludes that the cost provision 
makes “no sense unless it operates as a limita-
tion on [the employer’s] right to modify benefits 
beyond the term of the agreement.” Specifically, 
the court finds that the cost provision contains a 
negotiation mechanism that explicitly limits the 
employer’s ability to make unilateral changes. 
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The court notes that the cost provision allows 
the employer to make relatively minor changes 
to retiree health benefits under certain condi-
tions. Even then, the court notes that the em-
ployer cannot make changes unless the VEBA is 
projected to be exhausted within one year and 
the employer and union are unable to agree on 
benefit reductions to reduce the premium costs 
that the employer pays for the employees.

The Fourth Circuit also finds that it was “high-
ly inconceivable” that this negotiation provision 
would be triggered during the scope of the 2005 
CBA due to the funding setup of the VEBA and 

the unlikely possibility that the VEBA would be 
exhausted during this period. Thus, the court 
reasons that the negotiation mechanism has no 
meaning if it does not extend beyond the expira-
tion of the CBA. Thus, the court concludes that 
it was the parties’ intent to require negotiation of 
retiree health benefits beyond the expiration of 
the 2005 CBA and the employer, therefore, was 
not entitled to unilaterally amend retiree ben-
efits. The Fourth Circuit affirms the permanent 
injunction and the district court’s order to the 
employer to restore the benefits affected by its 
unilateral changes. 

Quesenberry et al. v. Volvo Trucks North America 
Retiree Healthcare Benefit Plan et al., No. 10-1491 
(4th Cir. July 11, 2011).
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Court’s holding, he raises three arguments as  
to why he is not bound by the decision. First,  
the plaintiff contends that the case is distin-
guishable because it involved arbitration with a 
railroad carrier and not an air carrier. The Fifth 
Circuit, however, notes that RLA extends the 
same definition of employee for railroad carriers 
to airline carriers. Thus, there is no meaningful 
distinction.

Second, the plaintiff contends that the case  
is distinguishable because the plaintiff in the 
Supreme Court case filed his federal lawsuit 
before retiring, while he filed his claim after 
retiring. Again, the Fifth Circuit finds this dis-
tinction irrelevant. The Supreme Court explic-
itly stated that “an active employee must submit 
his claims to the board, and may not resort to 
the courts in the first instance” when “the em-

ployee has retired and seeks compensation for 
work performed while he remained on active 
service.” Thus, the Fifth Circuit concludes that 
the Supreme Court’s decision applies equally 
whether the employee retires before or after fil-
ing suit.

Finally, the plaintiff contends that the Su-
preme Court’s reasoning should not apply be-
cause its “approach to statutory construction is 
outdated.” The Fifth Circuit notes, however, that 
it is a stare decisis court and only the Supreme 
Court has the prerogative of overruling its own 
decisions. Thus, the Fifth Circuit dismisses all  
of the plaintiff ’s arguments seeking to differen-
tiate the Supreme Court decision. Accordingly, 
the Fifth Circuit upholds the district court’s rul-
ing to order the plaintiff to follow RLA’s manda-
tory arbitration provisions prior to bringing his 
lawsuit. 

Bowcock v. Continental Airlines Inc., No. 10-20856 
(5th Cir. July 8, 2011).
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