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  How Conflicting Same-Sex   

 Union Laws Are Impacting 

Employee Benefits

               Conflicting federal and  
               state laws can make offering    

                 employee benefits to same-sex  
       partners a complex issue.
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I
n most situations, current law gives employers the 
flexibility to choose which employee benefits, if any, 
they will provide and what portion of those benefits 
they will pay for. However, once the choice to provide 
benefits has been made, a number of federal and state 

laws regulate the chosen benefits. Offering benefits to same-
sex partners1 can be very complex because employers must 
reconcile conflicting federal and state rules as well as track 
rapidly evolving state laws regarding the legal status of same-
sex partnerships.

The Ever-Changing Landscape of  
Legally Defined Same-Sex Partnerships

For purposes of all federal laws, the federal Defense of Mar-
riage Act (DOMA) defines marriage as a legal union between 
one man and one woman. And, while determining when resi-
dents can marry has traditionally been a matter left to indi-
vidual states to regulate, DOMA also allows states to refuse to 
recognize same-sex marriages performed in other states.

As a result, there are a variety of domestic partnership laws in 
the states, all of which are broadly trumped by DOMA with re-
spect to issues governed by federal law, including much of employ-
ee benefits law. The legalization of same-sex marriage and other 
forms of same-sex partnerships continues to be a topic of heated 
debate in both the state and federal law contexts. For instance:

•	 In 2011, the Obama administration refused to defend 
the portion of DOMA defining marriage as a legal union 
between one man and one woman as husband and wife.2 
The administration also expressed its support for the 
“Respect for Marriage Act,” recently introduced in Con-
gress, which would repeal DOMA.3 In addition, the con-
stitutionality of DOMA continues to be the subject of a 
number of court cases, most notably in California.

•	 More than 40 states have passed laws or constitutional 
amendments prohibiting state recognition of same-sex 
partners (so-called mini-DOMAs).

•	 State legislatures also seem to be in a nearly constant state 
of debate regarding actions to legalize (or ban) marriage 
and other forms of same-sex partnerships (see the sidebar 
with thumbnail sketches of the 19 states (plus the District 
of Columbia) that provide varying definitions of same-sex 
partnerships). In 2011, Illinois and Rhode Island enacted 
civil union laws, and New York State approved same-sex 
marriage; Delaware and Hawaii began recognizing civil 
unions as of January 1, 2012. Most recently, the North 

Carolina Senate approved a special referendum by which 
voters could decide whether to amend the state constitu-
tion to prohibit same-sex marriage; same-sex marriage is 
already illegal in North Carolina.

Impact on Employee Benefit Plans
Neither DOMA nor the mini-DOMAs prohibit employers 

from providing benefits to employees’ same-sex partners. They 
do, however, muddy the waters relative to how same-sex part-
ners are defined and how such benefits are regulated and taxed.

Under federal law, same-sex partners do not qualify for 
Social Security survivor or spousal benefits; are treated as 
unrelated individuals under the Internal Revenue Code; 
and do not have the rights provided to opposite-sex spouses 
in retirement and health plans regulated by the Employee 
Retirement Income Security Act (ERISA), a federal law in-
tended to protect the interests of benefit plan participants. 
Similarly, employers are not required to provide same-sex 
partners with continuing employer-sponsored health ben-
efits under the Consolidated Omnibus Budget Reconcilia-
tion Act of 1985 (COBRA), nor are they required to provide 
employees with family leave under the Family and Medical 
Leave Act (FMLA) to care for their domestic partner.

Amidst this federal backdrop, employers located in states 
where same-sex marriage has now been legalized are facing 
more requests for same-sex spousal benefits. Such requests 
may increase as employees are more able to travel to or live 
in states where same-sex partnerships are legal. The question 
for employers is which benefits can or must be provided? To 
answer that question, employers need to examine individual 
benefits separately as well as the legality of same-sex partner-
ships in both the jurisdiction where the partnership was cre-
ated and the employee’s state of residence.

Benefits That Do Not Fall  
Under Federal Regulation

Voluntary benefits such as long-term care insurance and 
home and automobile insurance are not federally regulated (and 
often can easily be extended to domestic partners without incur-
ring additional costs for the employer because typically the em-
ployee pays the full cost of the benefit). Similarly, other benefits 
such as life insurance, employee discounts, moving/relocation 
expenses, bereavement leave and funeral expenses are subject to 
relatively minor federal regulation and are frequently extended 
to same-sex partners.
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Retirement Plans
Retirement plans, such as 401(k) and 

pension plans, are governed by ERISA. 
Because of DOMA, ERISA protections 
applicable to spouses are not avail-
able to same-sex partners. Of course, 
an employer can offer retirement plan 
benefits to same-sex partners on a vol-
untary basis, and one such benefit that 
is increasingly being offered is the ex-
tension of spousal survivor benefits un-
der a defined benefit pension plan to an 
employee’s same-sex partner.

Additionally, the Pension Protection 
Act of 2006 (PPA) has provided some 
same-sex partner guidance. PPA al-
lows (but does not require) employers 
to provide that participants may take a 
hardship withdrawal to pay for certain 
expenses (medical, tuition and funeral 
expenses, for example) for a same-sex 
partner. PPA also requires that same-
sex partners be considered nonspouse 
beneficiaries for the purpose of rolling 
a deceased participant’s account bal-
ance to a specific type of IRA to avoid 

adverse tax consequences that may oth-
erwise result.

Health and Welfare Benefits
Employers may extend coverage un-

der a company’s health, dental and vi-
sion plans to domestic partners of em-
ployees. To do so, they must consider 
ERISA and state insurance laws (ERISA 
preempts state laws relating to employ-
ee benefit plans, but does not override 
state insurance laws). As described be-
low, a state’s insurance laws may require 
an employer to cover same-sex partners 
in a fully insured health insurance plan 
that is also regulated by ERISA.

If the employee lives in a state that 
restricts marriage to opposite-sex cou-
ples and does not otherwise recognize 
spousal-equivalent same-sex couples, 
the employer does not have to recog-
nize same-sex partners for health plan 
eligibility purposes. If eligibility is ex-
tended to same-sex partners, it is of-
fered as an optional benefit.

If an employee resides in a state 
that recognizes spousal-equivalent 
same-sex partnerships, the employer 
may have to recognize the same-sex 
partnership for health plan eligibility 
purposes, depending on whether the 
plan is self-insured or fully insured, 
and for an insured plan, depending on 
where the policy is issued. Self-insured 
plans (i.e., plans that pay for benefits 
out of a company’s general assets) are 
governed only by federal laws and have 
flexibility on whether to recognize 
other valid same-sex partnerships. 
Insured plans generally are subject to 
state law benefit mandates and may 
have to recognize same-sex partner-
ships if the state in which the policy is 
issued mandates it.

Although not legally required to do 
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so, employers may choose to extend 
benefits to their employees’ same-sex 
partners in states where spousal-equiv-
alent same-sex partnerships are not an 
option for the couple. Because provid-
ing these benefits is optional, employ-
ers have great latitude to structure and 
implement same-sex partner benefit 
policies in any manner they choose, 
though the benefits they do offer may 
be governed by various federal and 
state law regulations.

Tax Implications of Health  
and Welfare Benefits

Employers that extend health and 
welfare benefits to domestic partners 
need to be aware of the tax implica-
tions. Because DOMA defines mar-
riage as a union between one man and 
one woman for all purposes of federal 
law, income must be imputed to an 
employee for federal income tax pur-
poses. That imputed income is equal to 
the fair market value of the health care 
coverage given an employee’s same-sex 
partner, unless the same-sex partner 
otherwise qualifies as a “dependent” of 
the employee under the Internal Rev-
enue Code.

In addition, the employee may not 
make pretax contributions to a Sec-
tion 125 cafeteria plan on behalf of 
the same-sex partner (i.e., contribu-
tions for the same-sex partner must 
be aftertax) and may not receive reim-
bursement for expenses of the same-
sex partner from flexible spending ac-
counts (FSAs), health reimbursement 
accounts (HRAs) or health savings ac-
counts (HSAs).

Although DOMA controls federal 
income tax rules, states may provide fa-
vorable tax treatment to certain same-
sex couples. In fact, states have adopted 

conflicting approaches to the treatment 
of domestic partner benefits for state 
income tax purposes (which are  noted 
in the state-by-state descriptions in the 
sidebar). As a result, employers that of-
fer domestic partner benefits need to 
confirm whether income will need to be 
imputed for state income tax purposes. 
Similarly, same-sex partners may need 
to calculate personal income differently 
for state and federal tax purposes.

COBRA-Equivalent Coverage
Although employers are not re-

quired to provide same-sex partners 
with health plan continuation coverage 
under COBRA (because of DOMA), 
employers may permit same-sex part-
ners to extend coverage in a company 
in a manner consistent with COBRA.4 
COBRA-like continuation health cov-
erage can be offered to same-sex part-
ners at potentially reasonable costs for 
the employer, since employers may re-

quire the employee to pay the premium 
cost for the coverage (although claims 
experience may make the employer’s 
actual costs significantly higher).

FMLA-Equivalent Leave
Because DOMA does not require 

that employees receive FMLA cover-
age relative to same-sex partners (other 
than through a narrow exception that 
allows an employee to take FMLA leave 
for the birth or care of a child of his or 
her same-sex partner), employers may 
permit same-sex partners to receive 
FMLA-equivalent coverage. Employ-
ers need to be aware, however, that if 
FMLA-equivalent coverage is provided, 
it cannot be used to offset any FMLA-
required coverage mandated by federal 
law (i.e., the number of weeks of cov-
erage mandated by FMLA cannot be 
reduced by the number of weeks an 
employee may have used under an em-
ployer’s FMLA-equivalent policy).

same-sex union laws

takeaways >>
•   State laws on the legal status of same-sex partnerships are evolving rapidly.

•   The federal Defense of Marriage Act (DOMA) trumps state law with regard to issues 
governed by federal law.

•   Neither DOMA nor the states’ “mini-DOMAs” prohibit employers from providing benefits 
to employees’ same-sex partners.

•   Requests for same-sex spousal benefits may increase as employees are more able to 
travel to or live in states where same-sex partnerships are legal.

•   Employers need to examine individual benefits separately, as well as the legality of same-
sex partnerships in the jurisdiction where the partnership was created and the employee’s 
state of residence.

learn more >>
From the Bookstore
2012 U.S. Master Employee Benefits Guide
by Kennedy-Luczak, King, Panszczyk, Potaczek and Turan. CCH. 2012.
For more details, visit www.ifebp.org/books.asp?8923.
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State-Law Recognition of  
Same-Sex Partnerships

Based on recent history, it seems 
likely that state and federal laws regard-
ing same-sex partnerships will con-
tinue to evolve. Employers need to stay 
abreast of these developments in order 
to assess any opportunities or obliga-
tions that may arise with respect to the 
benefits for same-sex partners of their 
employees. Forty-one states have taken 
action to ban same-sex marriage by 
enacting laws or passing state consti-

tutional amendments that define mar-
riage as a union between one man and 
one woman. Meanwhile, 19 states and 
the District of Columbia provide some 
recognition for same-sex partnerships. 
The sidebar briefly describes the laws of 
those jurisdictions that provide at least 
some recognition of same-sex part-
nerships and the extent to which each 
state (a) recognizes same-sex partner-
ships entered into in another state and 
(b) has created special state income tax 
rules for same-sex partnerships.  

Endnotes

 1. Same-sex partners is the term this article 
uses to refer to all legally recognized forms of 
same-sex relationships such as same-sex mar-
riages, civil unions and domestic partnerships.
 2. See www.justice.gov/opa/pr/2011/
February/11-ag-222.html.
 3. See www.whitehouse.gov/blog/ 2011/ 
07/19/president-obama-supports-respect- 
marriage-act.
 4. Note that COBRA applies only to health 
insurance plans for 20 or more employees. 
Some states, such as Illinois, Maryland, Massa-
chusetts and New York, for example, have so-
called mini-COBRA laws that require health 
plans to provide continuation coverage to same-
sex partners under various circumstances.

California
California’s Supreme Court ruled in favor of permitting 
same-sex couples to marry in May 2008. However, voters 
approved an amendment to the state constitution in 
November 2008 restricting marriage to opposite-sex 
couples. That constitutional amendment is in the process 
of extended litigation. However, the more than 18,000 
same-sex marriages performed during 2008 continue to be 
valid. Additionally, in 1999, California enacted a domestic 
partnership registry. Initially, domestic partnerships 
enjoyed very few privileges, but since 2007, California 
provides domestic partners most of the same rights and 
responsibilities as opposite-sex marriages under state law.
•   Recognition of same-sex partnerships: California 

recognizes out-of-state same-sex marriages performed 
between June 16 and November 5, 2008 and recognizes 
any form of out-of-state union performed on or after 
November 5, 2008 as a domestic partnership if it satisfies 
the state’s domestic partnership law.

•   State income tax rules: California does not impute income 
to employees for health coverage provided to a same-sex 
married partner or domestic partner.

Colorado
Colorado restricts marriage to one man and one woman 
by constitutional amendment; however, since July 1, 2009, 
unmarried couples have been able to enter a designated 
beneficiary agreement (similar to “reciprocal beneficiary” 
relationships in Hawaii) which grants them limited rights 
including making funeral arrangements for each other, 
receiving death benefits and inheriting property without a will. 
•   Recognition of same-sex partnerships: Colorado does not 

recognize out-of-state same-sex unions.
•   State income tax rules: Colorado imputes income to 

employees for health coverage provided to a same-sex 
designated beneficiary.

Connecticut
In October 2008, Connecticut’s Supreme Court ruled 
that denying same-sex couples the right to marry was 
contrary to the state’s constitution. Subsequently, the state 
legislature replaced the state’s existing marriage laws 

State by State:  
Same-Sex Partner Benefit Laws
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with new gender-neutral laws. Prior to the legalization of 
same-sex marriage, Connecticut recognized civil unions for 
same-sex couples. Civil unions ceased to be performed on 
September 30, 2010, and all existing civil unions were legally 
converted to marriages the following day.
•   Recognition of same-sex partnerships: Connecticut 

recognizes out-of-state same-sex marriages. It also 
recognizes out-of-state civil unions and domestic 
partnerships that satisfy the definition of civil union  
under state law.

•   State income tax rules. Connecticut does not impute 
income to employees for health coverage provided to a 
same-sex married partner.

Delaware
The state restricts marriage to one man and one woman by 
statute; however, beginning January 1, 2012, Delaware will 
recognize same-sex civil unions. Same-sex couples in civil 
unions will have the same rights available to opposite-sex 
married couples under state law.
•   Recognition of same-sex partnerships: Beginning January 

1, 2012, Delaware will recognize out-of-state same-sex 
marriages, civil unions, and domestic partnerships that 
satisfy the definition of a civil union under state law.

•   State income tax rules: Delaware does not impute income to 
employees for health coverage provided to a civil union partner.

District of Columbia
Domestic partnerships were enacted in 1992, but the 
U.S. Congress prohibited the use of funds to implement 
such partnerships until 2002. Since that time, domestic 
partnership rights have expanded such that registered 
domestic partners receive all the rights and responsibilities 
provided to spouses under District of Columbia law. Same-
sex marriage was legalized in the District of Columbia on 
March 3, 2010. Domestic partnerships remain available for 
same-sex couples who do not wish to be married.
•   Recognition of same-sex partnerships: The District of 

Columbia recognizes out-of-state same-sex marriages, 
and may recognize out-of-state civil unions and domestic 
partnerships though no provision of law mandates it.

•   State income tax rules: The District of Columbia does not 
impute income to employees for health coverage provided to a 
same-sex married partner or same-sex domestic partner, but 
does impute income for health coverage provided to a domestic 
partner’s child who is not a dependent of the employee.

Hawaii
Hawaii restricts marriage to one man and one woman by 
statute; however, in 1997, the state began to allow same-sex 
couples to enter into a reciprocal beneficiary relationship 
providing for rights including inheritance without a will, 
ability to sue for the wrongful death, hospital visitation and 
health care decision rights, and protection under Hawaii 
domestic violence laws. Beginning January 1, 2012, same-
sex couples will be eligible for civil union recognition and 
civil union partners will be granted the same basic rights as 
married couples.
•   Recognition of same-sex partnerships: Beginning January 

1, 2012, Hawaii will recognize out-of-state marriages and 
will recognize civil unions and domestic partnerships that 
satisfy the state law definition of a civil union.

•   State income tax rules: Hawaii will not impute income 
to employees for health coverage provided to a same-
sex civil union partner, but does impute income for 
health coverage provided to an employee’s reciprocal 
beneficiary.

Illinois
Illinois restricts marriage to one man and one woman by 
statute; however, effective June 1, 2011, state law provides 
parties that enter into a civil union with the same rights as 
spouses.
•   Recognition of same-sex partnerships: Illinois recognizes 

out-of-state same-sex marriage, civil unions and 
domestic partnerships as civil unions under Illinois law if 
they are substantially similar to civil unions under state 
law.

•   State income tax rules: Despite the legalization of civil 
unions, Illinois continues to impute income to employees for 
health coverage provided to a same-sex civil union partner.

Iowa
Iowa legalized same-sex marriage effective on April 24, 
2009 when the state’s highest court ruled that state laws 
should be read to permit same-sex couples to marry. 
•   Recognition of same-sex partnerships: Iowa recognizes 

out-of-state same-sex marriages, but not out-of-state civil 
unions or domestic partnerships.

•   State income tax rules: Iowa does not impute income to 
employees for health coverage provided to a same-sex 
married partner.
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Maine
The state restricts marriage to one man and one woman 
by statute; however, effective July 30, 2004, state domestic 
partnerships provide same-sex individuals with limited 
rights (e.g., inheritance rights over their partner’s property, 
guardianship over their incapacitated partner, entitlement to 
make organ and tissue donations on behalf of their partner, 
and protection under the state’s domestic violence laws).
•   Recognition of same-sex partnerships: Maine does not 

recognize out-of-state same-sex unions.
•   State income tax rules: Maine imputes income to 

employees for health coverage provided to a same-sex 
domestic partner.

Maryland
Maryland restricts marriage to one man and one woman 
by statute; however, since July 1, 2008, same-sex domestic 
partners in a relationship of mutual interdependence are 
entitled to certain limited protections available to spouses, 
including the ability to make medical and burial decisions 
and exemption from state inheritance taxes.
•   Recognition of same-sex partnerships: Maryland 

recognizes out-of-state domestic partnerships and civil 
unions that meet the definition of domestic partnership 
under state law. The Maryland attorney general has 
opined that the state should recognize same-sex 
marriages legally performed in other states.

•   State income tax rules: Maryland imputes income to 
employees for health coverage provided to a same-sex 
domestic partner.

Massachusetts
Massachusetts was the first state to legalize same-sex 
marriage in 2004 when the state’s highest court struck 
down a law prohibiting the issuance of marriage licenses to 
same-sex couples.
•   Recognition of same-sex partnerships: Massachusetts 

recognizes out-of-state same-sex marriages but not out-
of-state civil unions or domestic partnerships.

•   State income tax rules: Massachusetts does not impute 
income to employees for health coverage provided to a 
same-sex married partner.

Nevada
Nevada restricts marriage to one man and one woman by 
constitutional amendment; however, effective October 1, 
2009, same-sex couples may register as domestic partners 
and receive rights and responsibilities substantially 
comparable to the rights and responsibilities afforded 
opposite-sex couples. (State law specifically exempts any 
entity from having to provide health care coverage for 
domestic partners.)
•   Recognition of same-sex partnerships: Nevada 

recognizes out-of-state civil unions and domestic 
partnerships that are substantially equivalent to domestic 
partnerships under state law.

•   State income tax rules: Nevada does not have an 
individual income tax.

New Hampshire
New Hampshire had provided for same-sex civil unions 
since 2007 and legalized same-sex marriages effective 
January 1, 2010. The state stopped performing civil unions 
on January 1, 2010 and converted all existing civil unions to 
marriages on January 1, 2011.
•   Recognition of same-sex partnerships: New Hampshire 

recognizes out-of-state same-sex marriages, and has 
recognized out-of-state civil unions that satisfy the 
definition of civil union under state law (unclear if that 
recognition continued January 1, 2011), but it does not 
recognize out-of-state domestic partnerships.

•   State income tax rules: New Hampshire does not tax 
individuals on employment-related income.

New Jersey
The state restricts marriage to one man and one woman by 
statute; however, in 2004, New Jersey enacted legislation 
recognizing domestic partnerships. The law has since 
been amended so that civil unions replaced domestic 
partnerships, and now civil union partners have spousal 
rights and responsibilities. The state no longer provides 
for domestic partnerships, but still recognizes domestic 
partnerships that were in existence prior to the recognition 
of civil unions.
•   Recognition of same-sex partnerships: New Jersey 

recognizes out-of-state civil unions, domestic partnerships 
and reciprocal beneficiary relationships (and would, 
presumably, recognize out-of-state same-sex marriages 
since no provision in state law prohibits such recognition).

•   State income tax rules: New Jersey does not impute 
income to employees for health coverage provided to a 
same-sex domestic partner or same-sex civil union partner.



january 2012 benefits magazine 21

same-sex union laws

New York
New York began to recognize out-of-state same-sex marriages 
in 2008. Beginning on July 24, 2011, the state provided for 
same-sex marriages to be performed in New York.
•   Recognition of same-sex partnerships: New York 

recognizes out-of-state same-sex marriages, but not out-
of-state civil unions or domestic partnerships.

•   State income tax rules: New York does not impute income 
to employees for health coverage provided to a same-sex 
married partner.

Oregon
Oregon restricts marriage to one man and one woman by 
constitutional amendment; however, effective February 4, 
2008, same-sex domestic partners in Oregon are provided 
spousal-equivalent rights.
•   Recognition of same-sex partnerships: Oregon would 

presumably recognize out-of-state domestic partnerships, 
though no state law mandates it. It does not recognize 
out-of-state marriages.

•   State income tax rules: Oregon does not impute income 
to employees for health coverage provided to a same-
sex domestic partner, but does impute income for health 
coverage provided to a domestic partner’s children who 
are not dependents of the employee.

Rhode Island
In July 2011, the state conferred all state-level spousal 
rights to parties in a civil union. Prior to 2011, the state had 
extended limited rights to certain same-sex couples. 
•   Recognition of same-sex partnerships: Rhode Island 

recognizes out-of-state marriages, civil unions and 
domestic partnerships that are substantially similar to 
civil unions under state law.

•   State income tax rules: Rhode Island does not impute 
income to employees for health coverage provided to 
their same-sex domestic partners.

Vermont
Vermont legalized same-sex marriage by legislative action 
effective September 1, 2009. Vermont had previously 
provided for civil unions that granted same-sex couples 
the same rights as opposite-sex spouses but without the 
title of “marriage.” The state continues to recognize civil 
unions entered into before September 1, 2009, but no new 
civil unions may be performed in the state following the 
legalization of same-sex marriage.

•   Recognition of same-sex partnerships: Vermont 
recognizes out-of-state marriages, and would presumably 
recognize out-of-state civil unions and domestic 
partnerships since no state law prohibits it.

•   State income tax rules: Vermont does not impute income 
to employees for health coverage provided to their same-
sex married partners.

Washington
The state restricts marriage to one man and one woman by 
statute; however, effective July 22, 2007, the state allowed 
limited domestic partnerships. Domestic partner rights were 
expanded to include all of the rights and responsibilities of 
marriage in 2009.
•   Recognition of same-sex partnerships: Washington 

recognizes any form of out-of-state same-sex union 
(other than marriage) that is legally valid in another state, 
provided the out-of-state union satisfies the definition of 
domestic partnership under Washington state law. It does 
not recognize out-of-state same-sex marriages.

•   State income tax rules: Washington does not tax personal 
income.

Wisconsin
Wisconsin restricts marriage to one man and one woman 
by constitutional amendment; however, as of August 2009, 
same-sex couples are able to register as domestic partners 
and receive limited rights and responsibilities including 
hospital visitation rights, inheritance and survivor protections, 
the ability to take family medical leave to care for a sick 
partner, and exemption from real estate transfer fees.
•   Recognition of same-sex partnerships: Wisconsin may 

recognize any form of out-of-state same-sex union other 
than marriage that is legally valid in another state, but 
no law mandates such recognition. It does not recognize 
out-of-state same-sex marriages.

•   State income tax rules: Wisconsin imputes income to 
employees for health coverage provided to a same-sex 
domestic partner.  




