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   Fiduciary Responsibility

with regard to the qualified retirement plan. It’s a func-
tional role. Fiduciaries include those who render invest-
ment advice for any form of compensation, although 
they may be unwilling to take the “co-fiduciary” role 
with a plan in writing. Other fiduciaries for whom a 
plan sponsor may be responsible are those who:

•	Exercise any discretion or control over plan assets
•	Have discretionary authority or responsibility for 

the plan’s trust administration
•	Assume a role requiring undivided loyalty to the 

plan; are in a “unique position to harm.”
A fiduciary is clearly not the junior benefits team 

member who follows a prescribed set of instructions 
with regard to processing plan distributions, for exam-
ple. But consider what happens when the junior staffer 
approves termination or hardship distributions. A fidu-
ciary role is created for purposes of those events, along 
with the requirement that this person’s actions are 
monitored by other fiduciaries and potential exposure 
to that staffer’s personal assets in the event of a lawsuit.

ERISA requires that benefit plan fiduciaries oper-
ate under the “highest standard of care” under the 
law. Their role, in this position of trust, is to thor-
oughly assess all relevant facts and make decisions in 
the best interest of plan participants and beneficiaries.

Assuming that plan fiduciaries and their advisors 
have developed and implemented a solid, effective fi-
duciary governance structure that includes clear lines 
of responsibility, what more must, or can, fiduciaries do 
to strengthen the bulwark against financial exposure?

T
he current environment of in-
creasing litigation against plan fi-
duciaries has given rise to more 
questions than ever about ways 
to minimize financial exposure 
for fiduciary risk. While most 
benefit plan sponsors are aware 
of the requirement for fiduciary 
bonds, many are unsure of their 
purpose. Those aware that certain 

insurance coverages and indemnification may be avail-
able are asking: What’s required, what’s optional and 
what’s covered? Engaged and interested plan sponsors 
have taken the first step in getting on the right track; 
knowledge is power, particularly when navigating what 
can be murky fiduciary waters. Those sponsors may rec-
ognize that the most effective fiduciary committees are 
those that are educated in their responsibilities and ap-
propriately protected from risk. Of particular concern 
are the disengaged plan sponsor and those operating un-
der the mistaken assumption that they “have it covered.”

gET REAdY To CHART YoUR 
CoURSE: kNoW EACH PLAN 
FIdUCIARY BY NAME ANd RoLE

The term fiduciary is loosely defined intentionally in 
the Employee Retirement Income Security Act of 1974 
(ERISA); it is not necessarily a function of title or one’s 
role in the organization, but is based on actions taken 
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plan processes, calculations or reporting is to use in-
surance policies referencing “benefits liability,” “ad-
ministrative errors” coverage or similar language.

Please be aware: Employee benefits liability/ad-
ministrative errors insurance does NOT cover fidu-
ciary breaches! A recent court case, Upshur-Smith 
Laboratories, Inc. v. St. Paul Fire & Marine Insurance 
Co. et al. (No. N/A, Minn. District, Hennepin Co.), 
brought to light a significant (and not uncommon) 
misunderstanding regarding the scope of these poli-
cies. In short, the plaintiffs in Upshur contended that 
St. Paul (the carrier for the benefit plan’s administra-
tive liability policy) failed to cover a $13 million 
claim for losses suffered by the Bernard L. Madoff 
scheme. The suit was dismissed.

If employee benefits liability/administrative errors 
insurance is elected, the coverage limit should NOT 
be combined with any fiduciary liability policy limit. 
Each should have its own standalone limitation.

BAILINg WITH A TEASPooN: 
dIRECToRS ANd oFFICERS 
INSURANCE AS FIdUCIARY 
CoVERAgE

Directors and officers (D&O) insurance fills the 
important role of limiting funds expended by the 
company for legal fees and settlements levied against 
the organization’s decision makers for issues such as:

•	Fraud
•	Misuse of corporate resources
•	Failure to manage corporate governance require-

ments
•	Securities claims
•	Mishandling workplace legislative requirements.
A D&O policy is important . . . but it’s no help to 

plan fiduciaries in the face of a breach, even though 
some fiduciaries may be directors or officers of the 
organization. Adding to the confusion is that some of 
the issues listed above can occur in a retirement plan. 
Examples include stock-drop charges, discrimination 
in benefits accruals or failure to follow plan invest-
ment governance rules, to name only a few. Whether 
or not D&O insurance covers retirement plan fidu-
ciaries is NOT a gray area; it’s black and white. 

Only for foundation or endowment trusts or not-
for-profit organizations might D&O insurance sup-
port trustees or fiduciaries. Although we may be talk-
ing about trusts, note that none of these are ERISA 
plans. A D&O policy will almost always explicitly 
exclude the actions of any benefit plan fiduciary, or 
“exposures related to ERISA.”

In keeping with our theme: D&O coverage does 
NOT cover fiduciary breaches!

LIFE JACkETS FoR EVERYoNE:  
THE FIdELITY BoNd

ERISA requires that every plan fiduciary be bonded. 
Exceptions exist for parties in “handling” functions such 
as certain banks, insurance companies or broker-dealers. 
The fidelity bond must be held for at least 10% of plan 
assets, subject to a maximum face value of $500,000 (or 
$1 million for plans holding employer securities). A fi-
delity bond is basically a theft bond, typically issued as a 
rider to the employer’s crime policy. It will:

•	Make the plan “whole” for losses due to fraud or 
theft, up to the face value of the bond

•	Often list covered fiduciaries
•	Name the plan as an insured
•	Require no deductible.
Detailed information is provided in the Department 

of Labor (DOL) Field Assistance Bulletin 2008-04.
Be sure to review bond coverage whenever a 

change is made in fiduciary committee members or 
service providers; otherwise, the bond should be re-
viewed and the amount fixed at least once annually. 
If the bond is structured to list committee members, 
the plan should contact investment advisors or 
other fiduciaries that are not a part of the organiza-
tion. The plan should get documentation of their fi-
delity bond coverage or, if none exists, ask them to 
obtain it.

Be aware: Fidelity bonds do NOT cover fiduciary 
breaches!

oARS, EVEN THoUgH YoU HAVE A 
MoToR: EMPLoYEE BENEFITS 
LIABILITY/ AdMINISTRATIVE 
LIABILITY INSURANCE

It is critical to carefully review contracts and ser-
vice agreements with plan service providers. Most 
will take responsibility for making the plan whole for 
errors or oversights for which they are responsible. 
Take, for example, a scenario in which a group of 
newly eligible employees are missed in the enroll-
ment cycle, effectively losing out on the opportunity 
to defer salary and earn matching contributions. If 
the error can be fairly placed with the recordkeeper, 
the plan should expect the recordkeeper to make 
those participant accounts whole in a manner accept-
able to DOL. If the fact pattern were different, and 
the newly eligible were missed due to faulty hire 
dates passed to the recordkeeper in the payroll feed, 
it would be a different matter altogether, and the or-
ganization would be on the hook.

An option for plan decision makers seeking to 
cover recordkeeping errors or omissions in handling 
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business or benefits objectives, it is critical to review and 
understand coverages, limitations and exclusions. Some 
organizations consider indemnification to round out 
support to their fiduciaries and the personal exposure 
that committee members take by virtue of their roles.

If willing and financially able, the organization can 
indemnify its committee members. This protects fiducia-
ries from further action against them by the organiza-
tion in the event of a lawsuit, and can pay for expenses 
not covered by fiduciary liability insurance. If, for ex-
ample, the fiduciary liability policy covers attorney fees 
and damage awards, but not court fees, the indemnifica-
tion agreement might be drafted to close that gap.

Fidelity bonds and insurance are a function of the 
particular vehicle selected, but indemnification is 
subject to state law. Since the organization’s articles 
of incorporation must also provide for indemnifica-
tion, it is essential that legal counsel with ERISA ex-
pertise is involved in establishing the possibility and 
scope of an indemnification document.

HEAdEd To PoRT: IN SUMMARY

As the saying goes, the best defense is a good of-
fense. Consistent adherence to a benefit plan’s fidu-
ciary governance requirements is job one; that’s how 
committee members get their “sea legs.” Understand-
ing how to assess and apply alternatives in insuring 
and/or indemnifying fiduciaries can be a very effec-
tive way to help make committees more comfortable 
and effective in their roles. It can also avoid an un-
happy surprise for the misinformed plan sponsor 
headed straight toward moonlight glancing off a gla-
cier, thinking it was a lighthouse. b

PoRT IN A SToRM: FIdUCIARY 
LIABILITY INSURANCE

As fiduciary consultants, we develop solid, par-
ticipant challenge-ready and DOL audit-ready fidu-
ciary committee governance structures as the key to 
minimizing risk; getting educated, being engaged 
and staying actively involved (within the parameters 
established!) are among the single-most important 
commitments a committee member can make.

Still, even good drivers carry car insurance. Fiduciary 
liability insurance is an optional resource, but should be 
considered to support the breadth of exposures con-
fronting committee members. It’s important to recog-
nize that some breaches of fiduciary responsibility could 
be intentional or self-serving, or simply result from igno-
rance, such as applying quid pro quo that might be ap-
propriate in a business relationship to a benefits plan. 
Even fiduciaries acting on good faith can violate the 
complex rules governing benefits plans. Examples are:

•	Conflicts of interest
•	Negligent investment practices
•	Failure to diversify investments (assuming it was 

prudent to do so)
•	Improper advice or disclosures
•	Inadequate selection of service providers or ad-

visors
•	Failure to monitor service providers and to es-

tablish reasonableness of fees
•	Negligence in administering the plan
•	Failure to try to stop a breach or raise a red flag 

for a co-fiduciary’s breach.
Underwriting meetings or calls with the carrier are 

recommended, supported by benefits counsel and fidu-
ciary advisors, in order to establish appropriate levels 
of coverage. Effectively addressing the soundness and 
consistency of an organization’s fiduciary oversight 
program, including the education and training provided 
committee members, can result in premium reductions.

Yes, at last, fiduciary liability insurance is intended 
to cover fiduciary breaches. It may also cover civil 
penalties under ERISA and certain settlements or 
fines pursuant to the Internal Revenue Service’s Vol-
untary Correction Program.

Fiduciary liability insurance can be a meaningful risk 
management vehicle. As with any tool used to support 

 THE AUTHoR

Bridget L. Steinhart is a vice president in Aon 
Hewitt’s St. Louis, Missouri, office and has held 
several key roles in providing distinctive client 
service in the retirement area, including em-
ployee benefits outsourcing. She is a retirement 
consultant currently serving as administrative 
chair for Aon’s fiduciary consulting group.

Reprinted from the First Quarter 2012 issue of BENEFITS QUARTERLY, published by the International Society of Certi-
fied Employee Benefit Specialists. With the exception of official Society announcements, the opinions given in articles are 
those of the authors. The International Society of Certified Employee Benefit Specialists disclaims responsibility for views 
expressed and statements made in articles published. No further transmission or electronic distribution of this material is 
permitted without permission. Subscription information can be found at iscebs.org.

©2012 International Society of Certified Employee Benefit Specialists

International Society of Certified Employee Benefit Specialists


