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What will the role of multiemployer plans be once state insurance exchanges are 
operating in 2014? That’s not yet clear, but trustees need to learn about exchanges 
and other changes ahead because of health care reform, and to be thinking about 
how to remain competitive in the changing health care delivery marketplace.
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T
he Patient Protection and Affordable 
Care Act (PPACA) has already made 
a number of fundamental changes in 
the way welfare benefit plans deliver 
health care to their participants and 

beneficiaries. Many plans, and plan sponsors, have 
been scrambling in the last year to keep up with 
what has been a veritable blizzard of government 
rules and regulations mandating changes in cov-
erage, benefits and eligibility.

But fasten your seat belts: The most significant 
and potentially far-reaching changes are on their 
way for 2014. Chief among these changes are the 
creation of health benefit exchanges, elimination 
of all preexisting condition exclusions, an individ-
ual mandate to purchase coverage, a tax on large 
employers that fail to offer affordable health cov-
erage, and significant tax credits and subsidies for 
certain individuals who buy coverage through an 
exchange.

Although many trustees and plan sponsors are 
generally aware that these changes are coming, 
there is considerable uncertainty and confusion 
about exactly how the exchanges will work, and 
how the exchanges, mandates and subsidies will 
impact multiemployer plans (and other health 
plans and insurance coverage).

The authors have found that many trustees are 
wondering: What role will multiemployer plans 
play in the delivery of health care to participants 
and beneficiaries in the postexchange world? Will 
the interaction of the exchanges, the mandates and 
the subsidies cause employers to drop coverage?

While the answers to these questions are still 
not known, it is important for all trustees to be 
equipped with some basic information about 
the exchanges, the mandates and other PPACA 
changes coming in 2014. It is hoped this will help 
with strategic and long-term thinking about how 



benefits magazine february 201218

health exchanges

multiemployer plans should adapt and configure themselves 
in the future.

This article will explain the basics as to how the exchanges 
will operate, how they will apply to the delivery of health care 
and, particularly, how they can affect the future of multiem-
ployer plans. The article identifies, and tries to clarify, the 
main issues multiemployer plan trustees should be thinking 
about now in order to remain competitive in the changing 
health care delivery marketplace.1

Health Exchanges, Individual Mandate  
and Employer Mandate in 2014

Beginning in 2014, PPACA requires each state to set up a 
health benefit exchange to offer a variety of health insurance 
options to individuals and small businesses. The exchanges 
are intended to create a marketplace or clearinghouse where 
individuals and small businesses can easily compare rates 
and buy affordable insurance that suits their needs.

While PPACA leaves considerable discretion to states to 
develop the exchanges, there will be common elements in ev-
ery exchange. All exchanges will consist of a number of qual-
ified health plans (QHPs), which must be offered by health 
insurance “issuers” and certified by the state. As discussed in 
greater detail below, an issuer is an entity such as an insur-
ance company that is regulated by state insurance laws and is 
licensed to issue policies of insurance.

Each state’s exchange must also offer at least one QHP 
run by a nonprofit health insurance issuer (known as a Con-
sumer Operated and Oriented Plan, or CO-OP). Further, each 
exchange must offer two multistate plans, which are QHPs 

that are offered in a number of different state exchanges. The 
regulatory agencies are currently considering whether mul-
tistate plans may be offered only by health insurance issuers, 
or whether they may be offered by a self-funded entity or 
organization that is not subject to state licensing and insur-
ance requirements.

Also, as of 2014, PPACA requires (1) individuals to pur-
chase health insurance or pay a tax, and (2) large employers 
to provide insurance or pay a penalty. These two require-
ments are designed to complement the creation of the ex-
changes by compelling healthy individuals to purchase cov-
erage and inducing large employers to offer coverage. The 
idea is that as more healthy individuals purchase coverage, 
the insurance risk pool will expand, and the overall cost of 
insuring unhealthy individuals will be spread out among a 
larger population of covered lives.

PPACA does not require individuals or businesses to par-
ticipate in the exchanges or to enroll in a QHP. While indi-
viduals will be subject to the individual mandate, they may 
still satisfy this requirement by enrolling in “minimum es-
sential coverage” through an employer, a governmental plan 
or an individual policy offered outside of the exchanges. And 
employers can satisfy the employer mandate by participat-
ing in multiemployer plans or offering other self-funded or 
insured plans outside the exchanges.

That being said, low-income individuals (persons at or 
below 400% of the federal poverty level) who enroll in the 
exchanges because (a) their employer does not offer cover-
age, or (b) their employer’s coverage was unaffordable, will 
be eligible for significant tax credits and cost-sharing subsi-
dies that will reduce the cost of coverage.2 Further, very small 
businesses that purchase coverage through the exchanges 
will receive a tax credit of up to 50% of the amount spent on 
health care.3 These tax credits and subsidies can be significant 
enough that, even with the penalty for failing to provide af-
fordable coverage (discussed below), certain employers may 
decide to stop providing coverage—whether through a tradi-
tional company plan or through a multiemployer plan—and 
send their employees to the exchanges.

Multiemployer Plans, CO-OPs and QHPs
On its face, it appears PPACA makes the tax credits and 

subsidies available only to individuals enrolled in the ex-
changes (although there is still some uncertainty on this 
topic). The National Coordinating Committee for Multi-

takeaways >>
•   Regulators are looking into determining whether health care 

reform legislation can be interpreted to allow multiemployer 
plan participants to access credits and subsidies that would 
reduce the cost of coverage.

•   Regulatory agencies are considering whether multiemployer 
plans might serve as a multistate plan offered through the 
exchanges.

•   Collective bargaining might result in increased wages in lieu 
of health coverage, which would further cut into any potential 
employer savings from dropping health coverage.

•   Even if multiemployer plans cannot operate within the ex-
changes, bargaining parties have good reasons to continue to 
maintain multiemployer plans.
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employer Plans (NCCMP) and certain participating mul-
tiemployer plans and others have been in discussions with 
regulatory officials to determine whether any interpretation 
of PPACA would support allowing individuals enrolled in 
multiemployer plans to access these credits and subsidies in 
order to reduce the cost of coverage. As of the writing of this 
article, regulators were still entertaining these arguments and 
the outcome remains uncertain.

As mentioned, it appears from the language in PPACA 
that only QHPs may be offered on the exchanges. Only 
health insurance issuers may offer QHPs.4 A health insur-
ance issuer is an insurance company, insurance service or 
insurance organization that is licensed to engage in the in-
surance business in a state and is subject to state insurance 
law.5 Self-funded group health plans, including multiem-
ployer plans, are not considered health insurance issuers.6

Moreover, despite the fact that multiemployer plans are 
similar to CO-OPs (in that they operate on a not-for-profit 
basis), PPACA requires that CO-OPs be offered by health in-
surance issuers. Further, multiemployer plans are similar to 
multistate plans, in that they often provide coverage to indi-
viduals in a number of different regions across the country, 
depending on the size of the plan. While regulatory guidance 
has specifically precluded multiemployer plans from serving 
as CO-OPs, the agencies are still considering whether mul-
tiemployer plans might serve as a multistate plan offered 
through the exchanges. Again, the outcome of this issue re-
mains uncertain.

The regulations do permit multiemployer plans to “spon-
sor” a CO-OP. A sponsor is an organization “that is involved 
in the development, creation or organization of the CO-OP or 
provides financial support to a CO-OP.”7 However, there are 
limits to serving in this capacity that, as written, diminish the 
value for multiemployer plans. First, CO-OPs are subject to 
PPACA’s guaranteed issue requirement,8 meaning they must 
offer coverage to all interested persons within the service area 
(which would include nonunion participants). Further, any 
CO-OP profits must inure to the benefit of the members (in 
the form of reduced premiums or improved benefits). So it is 
unlikely that a multiemployer plan sponsor could recoup any 
initial or ongoing funding invested in the CO-OP.

Finally, individuals enrolled in the exchanges may access 
tax credits or subsidies only if they have no other affordable 
coverage available. While not firmly established in regulatory 
guidance at this stage, participants in multiemployer plans 

may well be considered to have “other affordable coverage,” 
meaning they would be ineligible for subsidies or tax credits 
anyway.

Initial Surveys Suggest Employers Will Continue  
Offering Coverage in 2014

As PPACA is presently structured, promises of poten-
tially rich subsidies and tax credits available to individuals 
enrolling in the exchanges could have the unintended effect 
of causing some employers in some plans to consider ending 
their medical coverage, paying the penalty and simply send-
ing employees to the exchanges.

However, preliminary studies conducted by Mercer and 
Willis indicate that very few large employers intend to drop 
coverage in 2014 and beyond.9 The percentage of small em-
ployers that intend to drop coverage is only slightly higher.10 
The nonpartisan Congressional Budget Office estimates that 
PPACA will reduce employer-sponsored health care cover-
age by only 2.5% by 2019.11

Massachusetts may be an even better indicator. The state’s 
“Connector,” which served as a model for PPACA, includes 
a similar employer penalty. In the first four years since Mas-
sachusetts passed its comprehensive health care reform law, 
employer-sponsored health coverage actually increased.12

Several other factors suggest employers are likely to con-
tinue offering coverage, including:

•	 Health care coverage offers employers a recruiting/re-
tention tool and provides a competitive edge over 
other employers that do not offer coverage.13

•	 Employer-provided health care coverage is often a ne-
gotiated benefit. The bargaining parties may choose to 
negotiate retention of health care coverage, even if 
more wages are on the table as an alternative.

•	 Employer-provided coverage will probably be more af-
fordable for employees than coverage provided 
through the exchanges. Many employees will not be 
eligible for government subsidies and tax credits 
through the exchanges, and those who are eligible may 
still pay more even after the subsidy.14

•	 Employers that perform a cost-benefit analysis may 
determine that dropping coverage and paying an ex-
cise tax will not save as much money as expected. Em-
ployers forgoing health coverage also lose the tax ben-
efits associated with providing coverage. Further, 
collective bargaining may well result in increased 
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wages in lieu of health coverage, which would further 
cut into any potential employer savings.

•	 The employer mandate is indexed to inflation, so the 
amount of the penalty will rise in tandem with increas-
ing health care costs.15

•	 If enough employers start to drop coverage, some in-
dustry watchers anticipate the government will in-
crease the penalty for doing so.16 The system envi-
sioned under PPACA will collapse if too many 
employees flood the exchanges and receive subsidies 
because their employers have dropped coverage.

•	 There are other incentives for having a healthy work-
force. These include reduced absenteeism and presen-
teeism (when employees come to work sick and are 
ineffective), better employee productivity, and lower 
short-term and long-term disability costs.

•	 PPACA provides small employers with a tax credit for 
offering health care coverage and grants to create well-
ness programs.

•	 Employers may feel more comfortable with the exist-
ing system where they define their contribution  
toward health care. In other words, rather than leaving 
it up to the government to set the amount employers 
must contribute, companies may want to be in control 
of their own costs.17

Multiemployer Plans Will Likely Continue to  
Play Important Role in Private Market Outside  
of Exchanges

The establishment of exchanges is not necessarily incon-
sistent with multiemployer plans continuing to fill a valuable 
role outside of the exchanges for the unique population they 
serve. There are compelling reasons why bargaining parties 
may choose to continue to maintain multiemployer plans 
even if they cannot operate within the exchanges:

•	 Comprehensive benefits. Coverage provided through 
multiemployer plans will probably continue to be more 
comprehensive (and possibly more affordable) than 
QHPs.

•	 Portable coverage. The employer mandate only re-
quires employers to provide coverage to full-time em-
ployees who are presently employed by the employer. 
Many industries with multiemployer plans have com-
paratively transient employee populations. Multiem-
ployer plans are uniquely suited to meet the needs of 
this employee population.

•	 Scope of services. Unions and employers may be hesi-
tant to abandon the full-service model typical in mul-
tiemployer funds. In the absence of the plan providing 
these services, the union or individual employers 
would need to fill the void.

health exchanges

Technically, multiemployer plan coverage is not sponsored by the 
employer—it is sponsored by a joint board of trustees. Future guidance 
may interpret the regulations to place multiemployer plans outside the 
scope of what is considered “disqualifying coverage” for purposes of 
tax credits and subsidies. Or the regulators could take other actions to 
achieve more balanced treatment for multiemployer plan participants 
with respect to tax credits and subsidies.
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•	 Uniformity. Employers located in multiple states may 
well prefer retaining the uniformity the Employee Re-
tirement Income Security Act was enacted to provide 
without having to deal with potentially different rules 
in every state exchange regarding eligibility, enroll-
ment, ratings practices and benefit packages.

•	 Control. Employer and union representatives control 
multiemployer plan coverage and are more familiar 
with the represented industries and the unique needs 
of their employees.

The outcome in 2014 may be largely contingent on  
“unknowns” including the current judicial and legislative 
challenges attempting to overturn or repeal PPACA. Further, 
because the exchanges are intended to provide coverage to 
a population that is currently underserved, there has been 
speculation that the exchanges may turn into a marketplace 
flooded with sick individuals, which could ultimately lead to 
the collapse of the exchanges.

Supplemental Federal Guidance Could Bolster 
Role of Multiemployer Plans in 2014

Multiemployer plans stand to benefit from regulations 
that prevent the exchanges from replicating the coverage 
offered by multiemployer plans. For instance, the agencies 
could protect multiemployer plans by:

•	 Prohibiting the exchanges from accepting contribu-
tions from multiple employers for a single individual

•	 Prohibiting QHPs (and participating employers) from 
imposing a waiting period before coverage becomes 
available to eligible employees.

Most multiemployer plans impose waiting periods to ac-
cumulate employer contributions based on employee earn-
ings or hours that will offset the cost of providing cover-
age during periods of participant unemployment. Without 
this flexibility, employees in highly mobile workforces may 
be forced to purchase individual coverage following loss of 
employment, rather than relying on prior earnings to carry 
them through to the next period of employment.

Also, if the exchanges are not permitted to accept con-
tributions from multiple sources, individuals previously 
covered by multiemployer plans could be forced to jump be-
tween different health plans as they switch employers.

The regulatory agencies may be more likely to prohibit 
waiting periods than to prohibit contributions from multiple 
sources. A prohibition on waiting periods within the exchanges 

health exchanges
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would further PPACA’s goal of expanding coverage. Restricting 
contributions from multiple sources would likely decrease ac-
cess to coverage, so the agencies may be less amenable to this 
change. However, nothing in the current framework of PPACA 
would prevent the agencies from issuing such regulations.

Finally, and perhaps most critically, it is possible regula-
tory agencies may take steps to level the playing field when it 
comes to tax credits and subsidies. For instance, individuals 
cannot receive tax credits or subsidies if they have “employer- 
sponsored coverage.” Technically, multiemployer plan cov-
erage is not sponsored by the employer—it is sponsored by 
a joint board of trustees. Future guidance may interpret the 
regulations to place multiemployer plans outside the scope of 
what is considered “disqualifying coverage” for purposes of tax 
credits and subsidies. Or the regulators could take other ac-
tions to achieve more balanced treatment for multiemployer 
plan participants with respect to tax credits and subsidies.

It is possible that future guidance could provide this, or 
comparable, relief for multiemployer plans. Initial agency reg-
ulations acted to lessen the burden of the employer mandate 
and provide employers with more predictability in gauging fu-
ture health care costs.18 These regulations make clear that the 
agencies both realize that the health care system in 2014 is de-
pendent on employers continuing to offer coverage and intend 
to take action to lessen employer burdens, where possible.

Conclusion
Without further guidance, it is unclear whether mul-

tiemployer plans will be able to play a significant role 

in offering coverage through the exchanges. Based on 
currently available information, which is admittedly ex-
tremely limited, they can continue to play a crucial role 
in the health care system, regardless. Most experts believe 
a strong private marketplace will still exist in 2014 and 
beyond. In that environment, multiemployer plans should 
be able to continue serving the needs of collectively bar-
gained employees. 
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