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Other Recent Decisions
MULTIEMPLOYER PLANS

Plan Board of Sunkist Retirement Plan  
v. Harding & Leggett Inc.
The plaintiff administered a multiemployer pen-
sion plan (the plan) in which the defendant com-
pany participated. The plaintiff assessed withdrawal 
liability against the defendant as a result of its with-
drawal from the plan. The plaintiff filed suit to col-
lect the withdrawal liability, and the district court 
ruled in favor of the plaintiff. The defendant then 
filed this appeal. The defendant’s principal argu-
ment is that the plaintiff abused its discretion by 
utilizing an interest rate that was unreasonably low 
in calculating the withdrawal liability. The defen-
dant contends that this allegedly low interest rate 
was selected for the purpose of exaggerating its lia-
bility. The defendant also contends that the plaintiff 
improperly included a job elimination benefit in its 
calculation, as well as missing and deceased partic-
ipants. The Ninth Circuit first considers the interest 
rate assumption and finds that it was not unreason-
ably low. The court finds that interest rate assump-
tions were a combination of the Pension Benefit 
Guaranty Corporation’s interest rate assumptions 
and mortality rate assumptions. The Ninth Cir-
cuit also affirms the district court’s finding that the 
plaintiff did not improperly include the job elimi-
nation benefit in its calculation. The Ninth Circuit 
notes that it was established at trial that omission 
of the job elimination benefit was simply a cleri-
cal error that was corrected by amendment. Finally, 
the Ninth Circuit affirms the district court’s finding 
that the plaintiff did not improperly include miss-
ing and deceased participants in its calculation. 
Although the defendant wants certain missing 
participants to be presumed dead, the court finds 
that the plaintiff properly followed ERISA regula-
tions, which provide that “[i]n the absence of proof 
of death, individuals not located are presumed liv-
ing.” Thus, the Ninth Circuit affirms the plaintiff ’s 
assessment of withdrawal liability against the de-
fendant. No. 10-55745 (9th Cir. Dec. 23, 2011).

MULTIEMPLOYER PLANS

Trustees of the U.A. Local 125 Health  
and Welfare Plan et al. v. A’Hearn Plumbing 
& Heating Inc. et al.
The plaintiffs, trustees of multiemployer benefit 
plans (the plans), initiated this action against the 
defendant employer (Company A). Company A 
was a participating employer in the plans and al-
legedly failed to make full payments and remis-
sions for certain periods in 2009. The plaintiffs 
also included another named defendant (Com-
pany B) in its lawsuit, claiming that Company 
B was a successor in interest for purposes of 
ERISA and other labor laws, and therefore is 
also liable for Company A’s unpaid obligations. 
The plaintiffs seek a declaration that Company  
B is a successor in interest to Company A, as 
well as a judgment against Company A and 
Company B for unpaid contributions, damages, 
interest, costs and attorney fees. Company B 
filed a motion for summary judgment disputing 
its liability. Company B asserts that in a matter 
seeking unpaid pension contributions, a succes-
sor corporation is not liable for unpaid contri-
butions unless the succeeding entity is the alter 
ego of the previous entity. Company B further 
asserts that it is not Company A’s alter ego be-
cause, among other reasons, its control and 
management were separate and distinct, and 
the asset purchase underlying the transfer was 
negotiated at arms’ length with a secured credi-
tor. The Northern District of Iowa recognizes 
that the plaintiffs do not proceed under an alter 
ego theory of liability. The court finds, however, 
that there is sufficient authority for the plaintiffs’ 
contention that a successor in interest could be 
jointly and severally liable for withdrawal liabil-
ity. Thus, the court finds that there are disputed 
issues of material fact which preclude the grant 
of Company B’s summary judgment motion. No. 
10cv37 (N.D.Iowa Dec. 22, 2011).
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RETIREE HEALTH BENEFITS

International Union, United Automobile, 
Aerospace, and Agricultural Implement 
Works of America et al. v. Kelsey-Hayes 
Company et al.

Retired members of the plaintiff union initiated 
this action against their previous employer over 
modifications to their health insurance. The plain-
tiffs allege that the defendants breached the terms 
of their collective bargaining agreement (CBA) 
and therefore violated their fiduciary duties un-
der ERISA. The plaintiffs seek (1) a determination 
that they and their surviving spouses are entitled 
to a lifetime of fully paid retirement health care 
benefits, and (2) a permanent injunction that 
would preclude the defendant from terminating, 
or attempting to terminate, the existing group 
health plan. The issue before the Eastern District 
of Michigan is whether the defendants can compel 
arbitration of the plaintiffs’ action. In assessing the 
parties’ claims, the court examines the final CBA 
as well as a “plant closing agreement” that the par-
ties’ agreed to after the employer closed its busi-
ness. The plant closing agreement specified that 
all disputes relating to its “application and inter-
pretation” would be resolved through arbitration. 
The court recognizes that national labor policy 
favors arbitration. The defendants contend that 
the plaintiffs are subject to mandatory arbitration 
because their claims relate to the interpretation 
and application of the plant closing agreement, 
which contains a broad arbitration clause. The 
plaintiffs, however, contend that as retirees, they 
cannot be forced to arbitrate their claims, that the 
plant closing agreement excludes retiree benefits 
from the general arbitration clause, and that their 
claims rely primarily upon the CBA and not the 
plant closing agreement. The court recognizes 
that a union may not arbitrate on behalf of a re-
tiree without consent, but finds no support for the 
plaintiffs’ contention that retirees are exempt from 
mandatory arbitration if and when it is required 
by contract or agreement. The court then dismisses 
the plaintiffs’ argument that the plant closing 

agreement does not mandate arbitration for dis-
putes over retiree benefits. While the plaintiffs try 
to rely on the limited arbitration provisions in the 
CBA, the court notes that the CBA was terminated 
by the plant closing agreement. Thus, the broad 
arbitration clause in the plant closing agreement 
applies. The court also finds that the plaintiffs’ al-
legation that the plant closing agreement does not 
apply to all of the relevant retirees is an issue to 
be addressed in arbitration. Thus, the court grants 
the defendants’ motion for mandatory arbitration 
of the plaintiffs’ claims. No. 11-14434 (E.D.Mich. 
Dec. 22, 2011).

COBRA

Boddicker v. Esurance Insurance Services Inc.
The plaintiff began working for the defendant 
company in 2004. The plaintiff was also a mem-
ber of the Navy Reserve and called to active duty 
in 2005. He served in Kuwait for a year and then 
returned to his employment with the defendant. 
However, upon his return, the plaintiff suffered 
from posttraumatic stress disorder and began tak-
ing leave. After using all of his leave, the plaintiff 
resigned. After his employment ended, the plain-
tiff should have received a notice under COBRA 
stating his right to continue his health insurance. 
The plaintiff, however, never received the COBRA 
notice as the third-party administrator sent it to 
the plaintiff ’s previous address. While in Kuwait, 
the plaintiff maintained a post office box. Upon his 
return and after moving, the plaintiff updated his 
address with the defendant in its human resources 
database. Because the plaintiff never received the 
COBRA notice, he did not receive continuation 
coverage. The plaintiff initiated this action seek-
ing statutory damages for the defendant’s failure 
to properly distribute the COBRA notice. The 
District of South Dakota conducted a trial to con-
sider the plaintiff ’s claim. Ultimately, the court 
concludes that the defendant violated COBRA by 
failing to send the statutorily required COBRA 
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notice to the correct address. The court notes that 
it finds the plaintiff ’s testimony, asserting that he 
updated his address, credible. The court also con-
siders evidence presented at trial showing that the 
defendant sent the plaintiff another letter, relating 
to his leave, to his correct address. Thus, the court 
reasons that the defendant and/or its third-party 
administrator had the correct address, but failed 
to use it. The court concludes that the defendant 
acted in bad faith regarding the plaintiff ’s COBRA 
notice and that the plaintiff suffered some preju-
dice as a result. Thus, the court awards the plaintiff 
a statutory penalty of $22,700. No. 09-4027-KES 
(D.S.D. Dec. 20, 2011).

FIDUCIARY DUTIES

Smith v. Stockwell Construction Co. Inc. et al.
The plaintiff ’s former husband was a participant in 
the defendant profit-sharing plan (the plan). The 
participant designated the plaintiff as his beneficiary 
under the plan. The participant died in January 
2007, after he and the plaintiff had divorced. The 
plaintiff filed a claim for benefits, but her claim and 
subsequent appeal were denied. The plan instead 
paid benefits to the participant’s father. The plain-
tiff initiated this action against the plan, its spon-

sor and administrator, and various other related 
parties. The plaintiff claims that benefits were paid 
to the participant’s father in error and the defen-
dants failed to inform her of her rights to receive 
information from the plan, including a description 
of the plan’s appeal procedures. The defendants 
filed a motion for summary judgment. The West-
ern District of New York first considers the defen-
dants’ contention that the plaintiff ’s claim must be 
dismissed as to those defendants who took no ac-
tion in denying her benefits. The court dismisses 
several claims, but permits the plaintiff to proceed 
with her claim against the plan administrator and 
named defendant who acted as trustee of the plan. 
The court then considers the defendants’ motion 
to dismiss the plaintiff ’s claim regarding breach of 
fiduciary duty. The court determines which of the 
defendants qualify as fiduciaries of the plan, and 
dismisses the claim against all nonfiduciary par-
ties. Ultimately, the court finds that the plan ad-
ministrator and trustee were fiduciaries with dis-
cretionary authority over the administration of the 
plan, and therefore are the proper defendants to 
the plaintiff ’s claim. The court then finds the plain-
tiff ’s claim for breach of contract preempted, but 
permits her to proceed with her claims regarding 
production of documents against the plan admin-
istrator. Thus, the court grants in part and denies in 
part the defendants’ motion to dismiss. No. 10-CV-
608S (W.D.N.Y. Dec. 14, 2011). 

(3) the plan is operated in accordance with the 
amendment from and after the effective date of 
the amendment.

The sample amendment has three parts, which 
contain:

•	 Part I—Provisions applicable to all plans 
(including limitations on benefit payments 
and accruals for plans that have not met 
PPA funding targets)

•	 Part II—Two alternative provisions that ap-
plies only to multiple-employer plans

•	 Part III—Four optional provisions that 
may be used to modify Part I and pertains 
to: (1) an election of certain accelerated 
distribution options, (2) the timing and 
form of such distributions and (3) the au-
tomatic restoration of benefit accruals 
when the restrictions under Section 436 
cease to apply.

IRS Notice 2011-96 and the sample amend-
ment can be found on the IRS website at www.irs 
.gov/pub/irs-drop/n-11-96.pdf. 
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