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AGE 
DISCRIMINATION

Court Dismisses Terminated Employees’  
ERISA, ADEA and FMLA Claims

T he United States Court of Appeals for the 
Sixth Circuit affirms the district court’s 
grant of summary judgment to the defen-

dant employer on the plaintiffs’ claims of breach 
of the Age Discrimination in Employment Act 
(ADEA), the Family and Medical Leave Act 
(FMLA) and ERISA.

The plaintiffs worked for a predecessor com-
pany prior to its merger with the defendant. Both 
plaintiffs worked in the predecessor company’s le-
gal department. Shortly after the merger on April 
3, 2006, an integration team, with employees from 
both companies, began evaluating staffing levels. 
The defendant planned to downsize the legal de-
partment by 12 attorneys and offered employees 
the opportunity to resign voluntarily with sever-
ance pay. A total of 13 attorneys from both the 
defendant and predecessor company voluntarily 
resigned. Neither of the plaintiffs resigned.

The defendant also allowed qualifying employees 
to opt for an early retirement pension enhancement 
under the predecessor company’s pension plan (the 
plan). Under the plan, if an employee attained the 
age of 52, was vested and satisfied the plan’s “Rule of 
85”—which required an employee’s age and years of 

service to total 85—the employee could qualify for 
early retirement. For the merger, the defendant re-
laxed the Rule of 85 and granted an additional three 
points for age and three points for service. One of 
the plaintiffs requested that the defendant grant him 
additional points or change the formula by which 
points were allocated. The defendant was advised 
that it could not honor the plaintiff ’s request.

After the voluntary resignation window had 
closed, the defendant terminated the plaintiffs. 
The plaintiffs initiated an action, and the district 
court concluded that while the plaintiffs had made 
a prima facie showing of age discrimination, they 
failed to show that the reasons for their termina-
tions were pretextual. The district court accepted 
the defendant’s reason for terminating the plain-
tiffs as legitimate and nondiscriminatory. Thus, 
the district court granted summary judgment to 
the defendant on the plaintiffs’ ADEA claim. The 
district court also granted summary judgment in 
favor of the defendant on the plaintiffs’ ERISA and 
FMLA claims. The plaintiffs then filed this appeal.

The Sixth Circuit first addresses the plaintiffs’ 
ADEA claim. The court assumes, for purposes of 
its decision, that the plaintiffs made a prima facie 
case of age discrimination. Thus, the court shifts 
the burden to the defendant to proffer a “legiti-
mate, nondiscriminatory reason” for the plaintiffs’ 
termination. After reviewing the defendant’s rea-
soning, the court concludes that the defendant 
has carried its burden. The court looks at the de-
fendant’s reduction in force and restructuring of 
its legal department, and accepts the defendant’s 
reasons for the plaintiffs’ involuntary separations.

With this burden met, the Sixth Circuit shifts 
the burden back to the plaintiffs to show that the 
reasons for the terminations “did not actually moti-
vate the defendant’s challenged conduct.” The court 
finds that the plaintiffs cannot meet this burden. 
The court notes that one of the plaintiffs has failed 

continued on page 58

The court notes that one of the 
plaintiffs has failed to rebut the 
evidence showing that she was less 
qualified, based on several factors 
including performance evaluations 
and subject matter expertise, than 
the employee who received her job.
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to rebut the evidence showing that she was less 
qualified, based on several factors including per-
formance evaluations and subject matter expertise, 
than the employee who received her job. The court 
also notes that the other plaintiff has failed to show 
that his termination was motivated by cost sav-
ings rather than being a prudent business decision. 
The court also concludes that there is insufficient 
evidence to support the plaintiffs’ disparate impact 
theory of discrimination. Thus, the Sixth Circuit 
affirms the district court’s grant of summary judg-
ment dismissing the plaintiffs’ ADEA claims.

The Sixth Circuit then considers one plaintiff ’s 
FMLA claim. The court notes that to maintain an 
FMLA claim, a plaintiff must show that “a causal 
connection exists between the protected activity 
and the adverse employment action.” The court con-
cludes that the plaintiff has not made a prima facie 
showing of a causal connection between his previous 
absences from work and his termination. The court 
notes that the plaintiff ’s claim relies on his subjective 
“feeling” that his superior’s behavior changed after 

his return from leave in September 2004. The court 
further notes that any adverse employment action 
occurred more than two years after his leave. The 
court refuses to find a causal connection between 
the plaintiff ’s leave and his termination.

Finally, the Sixth Circuit considers one plaintiff’s 
claim that he was terminated for the purpose of inter-
fering with his ERISA benefit rights. The court con-
cludes that the record does not support the plaintiff’s 
claim because it is unclear how the plaintiff could have 
qualified for the early retirement pension enhance-
ment. The court notes that the plaintiff was not eligible 
for the enhancement because he did not turn 52 within 
the plan window. Moreover, the court notes that the 
plaintiff cannot base his claim on the defendant’s deci-
sion not to make a special exception. The court empha-
sizes that ERISA “only protects entitlements that arise 
under the terms of a qualified pension plan, and does 
not require a company to alter its retirement plan on a 
case-by-case basis to accommodate those who do not 
otherwise qualify.” Thus, the Sixth Circuit also affirms 
the district court’s grant of summary judgment in favor 
of the defendant on the plaintiff’s ERISA claim. 

Gambill et al. v. Duke Energy Corporation, No. 10-3333 
(6th Cir. Jan. 25, 2012).
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evidence rule to exclude extrinsic evidence of al-
leged promises that it found was offered to alter 
or contradict the terms of the “integrated” offer 
letter. Thus, the court dismisses this argument by 
the plaintiff.

The court next assesses the plaintiff ’s argument 
that he was fraudulently induced to sign the waiv-
er. After reviewing the plan trustee’s analysis, the 
court notes that the plan trustee correctly stated 
the elements of a fraudulent inducement claim 
and concluded that the plaintiff failed to establish 
at least three of the six elements. Specifically, the 

court notes that the plaintiff failed to establish that 
any statements regarding his eligibility for benefits 
under the plan were false or made recklessly. Thus, 
the court finds this decision was also supported by 
substantial evidence in the record.

The court also agrees with the plan trustee’s 
dismissal of the plaintiff ’s material breach argu-
ment. Any evidence of this claim is barred by the 
parole evidence rule. Finally, the court concludes 
that even if the plaintiff had shown that the waiver 
was invalid, his decision to continue working in 
the new position for another two years constituted 
ratification of the waiver. 

Clayton v. ConocoPhillips Company et al., No. H-08-
3447 (S.D.Tex. Jan. 20, 2012).
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