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FIDUCIARY DUTIES

Court Finds Several Breaches of Fiduciary Duties 
Regarding Investment of 401(k) Plan Assets

T he United States District Court for the 
Western District of Missouri finds several 
breaches of fiduciary duties related to the 

investment of the plaintiffs’ 401(k) plan assets.
The plaintiffs were participants in one of two 

401(k) plans (the plans) sponsored by their em-
ployer. The plans included mutual funds offered by 
an investment company. A trust company, which 
was related to the investment company, also pro-
vided recordkeeping duties for plan participants. 
The trust company originally was selected by the 
employer through a competitive bid process and 
was paid a per participant, hard-dollar fee. How-
ever, over time, the trust company was paid pri-
marily through revenue sharing.

The revenue sharing came from some of the 
investment companies whose products were se-
lected by the employer to be offered as plan invest-
ments. The investment companies gave the trust 
company a certain percentage of the income they 
received from plan participants who selected their 
company’s investment options. Revenue-sharing 
payments to the trust company grew as plan assets 
grew, even though the trust company provided no 
additional services to the plan. The trust company 
also began providing corporate services for the 
employer. The trust company lost money provid-
ing these corporate services, but made a substantial 
profit as the recordkeeper of the plans. The plain-
tiffs initiated this action against the various defen-
dants alleging several breaches of fiduciary duties.

The Western District of Missouri first considers 
the plaintiffs’ claim that the employer defendants—
which include the employee benefits committee, 
the pension review committee and the staff of the 
pension review committee—violated their fiducia-
ry duties to the plans when they failed to monitor 
recordkeeping costs and failed to negotiate rebates 
for the plans. The court notes that the employer 
defendants, as ERISA fiduciaries, were required 
to abide by ERISA’s duties of prudence and loyalty. 
The court further notes that the plans’ investment 

policy states that “at all times, [alliance] rebates will 
be used to offset or reduce the cost of providing 
administrative services to plan participants.”

In reviewing the financial arrangement be-
tween the employer defendants and the trust 
company, the court notes that revenue-sharing 
arrangements with recordkeepers are common. 
However, the court finds that during the relevant 
period, the employer defendants never calculated 
the dollar amount of the recordkeeping fees the 
plans paid to the trust company through the rev-
enue-sharing arrangements, nor did it consider 
how the plans’ size could be leverage to reduce 
recordkeeping costs. Furthermore, the employer 
defendants failed to investigate a report by an 
outside consulting firm that it was overpaying for 
recordkeeping and that the plans’ fees were subsi-
dizing the corporate services provided to the em-
ployer by the trust company. The court finds that 
the employer defendants never assessed how the 
revenue sharing was collected by the trust com-
pany and, therefore, were never in a position to 
ask for a rebate when the trust company’s revenue 
sharing exceeded the value of the recordkeeping 
services provided. Ultimately, the court concludes 
that the employer defendants breached their fidu-
ciary duties of loyalty and prudence by failing to 
assess its revenue-sharing arrangement and failing 
to follow the plans’ stated investment policy.

The court then considers the employer defen-
dants’ actions regarding selection and deselection 
of investments offered through the plans. The 
court finds that the employer defendants violated 
their duty of prudence by failing to follow the 
plans’ documented investment policy when it con-
sidered only two viable options for a managed al-
location fund and failed to engage in a deliberative 
assessment of the merits when determining which 
investment to choose. Specifically, the court notes 
that the individual heading the pension review 
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The SBC may be distributed electronically to 
those participants and beneficiaries already cov-
ered under the plan in accordance with the disclo-
sure regulations established by the Department of 
Labor at 29 CFR 2520.104b-1.

Language Requirement
If the SBC is sent to an address in a county 

in which 10% or more of the population is liter-

ate only in a certain non-English language, the 
SBC must include a sentence on the availability 
of language services. This sentence must be dis-
played in the applicable non-English language 
and clearly indicate how to access the available 
language services.

The FAQs can be found on the Labor De-
partment’s website at www.dol.gov/ebsa/faqs/ 
faq-aca8.html. SBC templates, instructions and 
related materials can be found on the Center for 
Consumer Information and Insurance Oversight’s 
website at cciio.cms.gov/resources/other/index 
.html#sbcug.  

committee recommended that a certain fund be 
removed as an investment option for “deteriorating 
performance,” despite not knowing the investment 
return for the fund or conducting a “modicum of 
inquiry” into its past performance. The court finds 
that the replacement of this particular investment 
choice was influenced by a reduction in costs and 
by the close relationship the employer had with the 
trust company. The court finds, however, that the 
trust company is not liable as a co-fiduciary be-
cause it was unaware that the employer’s decision 
was motivated by its own self-interests.

The court also assesses whether the employer 
defendants subsidized the costs of the trust com-
pany’s corporate administrative services with the 
excessive revenue sharing generated by plan as-
sets. The court finds that the designated individual 
at the employer failed to make a good faith effort 
to prevent the subsidization of corporate costs af-
ter specifically being put on notice that the trust 
company viewed the amount of plan fees to be the 
reason why no fees were assessed for corporate 
services. The court finds the failure to investigate 
to be a violation of a fiduciary obligation.

After assessing all of the plaintiffs’ claims 
against the employer defendants, the court con-
siders the plaintiffs’ claims against the trust com-
pany. These claims relate to the trust company’s 
treatment of plan assets and the income earned 
thereon. The court concludes that the trust com-
pany made unlawful distributions of float income 
earned during the investment of plan assets and 
finds that its actions breached its fiduciary duties 
of loyalty to the plan.

The court then considers appropriate relief for 
the multiple breaches of fiduciary duties. It notes 
that “equitable or remedial” relief does not entail 
compounding the amount of plan losses by the 
number of violative actions that compose a trans-
action. Rather, the court individually assesses the 
breaches and finds the employer defendants jointly 
and severally liable for $13.4 million lost by the 
plan due to the employer defendants’ failure to 
monitor recordkeeping fees and negotiate for re-
bates, and $21.8 million lost by the plan due to the 
deselection and mapping of an investment option. 
The trust company and its related defendants are 
jointly and severally liable for compensating the 
plan $1.7 million for lost float income.  

Tussey et al. v. ABB Inc. et al., No. 2:06-CV-04305 
(W.D.Mo. Mar. 31, 2012).
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