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Lump-Sum Transfer Out of LIRA  
for Spousal Support Allowed

T he Ontario Superior Court of Justice in Brière 
v. Saint-Pierre considered the issue of trans-
ferring an entitlement under a locked-in re-

tirement account (LIRA) in the context of an appli-
cation to vary a support order where there were 
significant arrears in spousal support payments.

The parties were former common law spouses 
who separated after 24 years. The court made an 
order on March 13, 2009 based on the parties’ 
consent and minutes of settlement. The order re-
quired Jocelyn Brière to pay Philippe Saint-Pierre 
spousal support, initially in the amount of $2,000 
per month but varied to $1,900 as of March 1, 
2009. The amount of spousal support was based 
on the parties’ annual income.

Brière repeatedly failed to disclose information 
and comply with the spousal support payments. 
On February 25, 2009, within days of signing the 
minutes of settlement, Brière signed termination 
documents that ended his employment. As a result 
of the termination, Brière received a severance pay-
ment in the amount of $120,162.79. Brière did not 
disclose the termination or the severance payment.

Brière also cashed out his registered pension on 
July 8, 2010. The commuted value of the pension was 
$569,783.06. He transferred $363,601.85 to a LIRA 
and $144,326.85 to a personal account. Saint-Pierre 
learned that Brière cashed out his pension and be-
lieved that he intentionally depleted his assets. Saint-
Pierre also learned that Brière had applied to the Fi-
nancial Services Commission of Ontario to unlock 
funds in the amount of $24,150 from his LIRA on 
the basis of undue hardship. The application was ap-
proved. Brière did not disclose the application nor 
its approval. At the time of this proceeding, Brière 
owed $57,465.99 enforceable as support.

On June 27, 2011, the court ordered that:
•	 Brière’s LIRA be frozen
•	 All arrears owed to Saint-Pierre be paid 

once Brière had access to the LIRA
•	 Support owing to Saint-Pierre continue to 

accumulate

•	 Brière’s motion to vary spousal support be 
adjourned and returnable in March 2012

•	 Brière pay Saint-Pierre’s costs of $1,000.
A further order was issued by the court on 

November 9, 2011 requiring that the spousal sup-
port arrears owed to Saint-Pierre be paid in full 
from Brière’s LIRA. In the interim, Brière was pre-
vented from withdrawing, depleting or in any way 
encumbering the amounts in the LIRA.

At issue in the current proceeding was wheth-
er Brière should be found in contempt of court, 
whether the $24,150 that had been authorized to 
be paid out of Brière’s LIRA should be paid in full 
to Saint-Pierre in accordance with the orders of 
June 27, 2011 and November 9, 2011, and wheth-
er a lump-sum spousal support award should be 
transferred to Saint-Pierre from Brière’s LIRA.

Saint-Pierre’s counsel indicated that she would 
not seek the contempt order if both a lump-sum 
payment and the payment of the $24,150 to her 
client were ordered. The court nonetheless found 
that there were “ample grounds” to find Brière 
in contempt. The court emphasized the fact that 
Brière stopped paying spousal support despite re-
ceiving a significant amount of money in sever-
ance payments, and transferred his pension into 
a LIRA instead of receiving regular pension pay-
ments that might have been subject to garnish-
ment by the Family Responsibility Office. Fur-
thermore, Brière withheld this information.

The court stated that “it is clear that Brière never 
intended to comply with the minutes of settlement 
he signed” and ordered that Brière make a lump-
sum payment of $200,000 to Saint-Pierre. The 
amount is to be transferred from Brière’s LIRA to 
a LIRA registered in Saint-Pierre’s name. Support 
payments will be terminated once the transfer has 
taken effect. The spousal support arrears will be 
fixed in the account of $57,465.99 and will accrue 
at the rate of $1,900 per month until the lump-sum 

by | Katherine Ferreira

SPOUSAL SUPPORT

continued on next page



plans & trusts july/august 201214

payment, and to provide extended health care benefits at its 
sole cost for life.

The court then considered whether retirement benefits 
“vested” in the plaintiffs. The concept of vesting has been 
more thoroughly considered in the United States, which 
Weyerhaeuser sought to rely on. But the court was not per-
suaded that American case law on the presumption against 
vesting of retirement benefits was applicable here. Rather, the 
court found that Canadian law is settled that a right under a 
common law contract of employment to deferred compensa-
tion upon retirement is one that vests.

When it bought McMillan Bloedel, Weyerhaeuser acquired 
a business that was impressed with a contractual obligation in 
favour of its retirees and was not free to make the decision to 
alter retiree benefits in the manner that it did. The court stated:

Weyerhaeuser was not entitled to sacrifice the con-
tractual rights of [McMillan Bloedel’s] retirees, in order 
to further the interests of its own current employees and 
shareholders.
In response to Weyerhaeuser’s argument that the vesting 

of retiree benefits offends the principle of intergenerational 
equity, the court found that this principle has no application 

to common law contracts of employment. At common law, 
there is no obligation upon an employer to treat current em-
ployees in the same manner as prior generations.

The court ordered continued payment of the MSP premi-
ums by Weyerhaeuser. The court further held that the plain-
tiffs are entitled to the extended health care benefits in force 
on the date of their retirement without alteration. Lastly, the 
plaintiffs were entitled to receive damages in the amount of 
all premiums paid.

This decision is one in a growing body of case law on ad-
verse changes to retiree benefits. Companies across Canada 
are endeavouring to cut costs by either reducing the range 
of benefits provided or, as seen here, requiring copayments 
by retirees. This decision demonstrates that documentary 
evidence of how such benefits are treated by the company, as 
well as what is promised and communicated to employees, 
will be instrumental to establish whether a former employer 
may lawfully impose unilateral changes. The subjective in-
tention of a company about whether retiree benefits are gra-
tuitous or form part of the contract of employment is not 
determinative.

Weyerhaeuser has appealed the decision, and the appeal is 
anticipated to be heard in fall 2012. 

Lacey v. Weyerhaeuser Company Limited, 2012 BCSC 353.
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transfer occurs. The court relied on Belton v. Belton as author-
ity for its jurisdiction to order lump-sum spousal support 
held in a LIRA. The court noted that under Belton:

. . . Section 51 of [the Pension Benefits Act] deals with 
equalization of property and is silent as to support. As 
such a court is not prevented from ordering one-half 
of the pension to be transferred to satisfy the property 
claims, with the remaining one-half of the pension to be 
transferred in satisfaction of a support obligation under 
Section 65 of the Pension Benefits Act.
Further, the court noted that Section 65(3) of the Pension 

Benefits Act makes an exception for assignment of an inter-
est in money payable from a pension plan from the general 
prohibition on assignment of pension benefits, where it is on 
account of support.

The court held, on the facts, that it was appropriate to 

order Brière to pay a lump sum from his LIRA under the 
circumstances. The court emphasized that Brière’s pattern of 
behaviour indicated that there was a real risk that he would 
not provide periodic spousal support. The court noted that 
“the applicant has had at several times significant funds at his 
disposal, and has failed to pay support to the respondent. In 
such a situation, a lump sum award is appropriate.” The court 
also noted that Brière has the means to pay a large lump sum 
from his LIRA and that without a lump sum, Saint-Pierre 
may have to engage in “unending litigation” in order to en-
force her entitlement to support.

The court also ordered that the $24,150 to be paid out of 
the LIRA be directed to Saint-Pierre on account of arrears 
previously ordered by the court.

Brière v. Saint-Pierre is notable for the extraordinary con-
duct justifying an order for lump-sum payment from a LIRA 
in relation to spousal support. 

Brière v. Saint-Pierre, 2012 ONSC 421.
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