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Other Recent Decisions

DISABILITY BENEFITS

Fleisher D.M.D. v. Standard  
Insurance Company

The plaintiff obtained long-term disability insur-
ance coverage under two separate policies over 
the course of his career. One policy (Policy A) 
was issued by the defendant and the other policy 
(Policy B) was issued by another company. Pol-
icy A provided for monthly long-term disability 
benefits equal to a percentage of the participant’s 
predisability earnings with a reduction for “de-
ductible income.” Policy A defined deductible 
income as “any amount you [a plan participant] 
receive or are eligible to receive because of your 
disability under another group insurance cov-
erage.” The definition also excluded benefits 
paid under “any individual disability insurance 
policy.” In 2008, the plaintiff became disabled 
and claimed long-term disability benefits under 
Policy A and Policy B. After initially awarding 
benefits under Policy A, the defendant reduced 
the plaintiff ’s monthly benefits based on its de-
termination that Policy B constitutes “another 
group insurance coverage” and its benefits are 
deductible income. The plaintiff challenged the 
defendant’s categorization of his Policy B ben-
efits. The district court granted the defendant’s 
motion to dismiss the plaintiff ’s claim. The plain-
tiff then filed this appeal. The Third Circuit first 
considers the plaintiff ’s renewed argument that 
the court should not review the defendant’s deci-
sion under the arbitrary and capricious standard 
of review because, although the plan document 
grants discretionary authority, the defendant’s 
decision involves interpretation of a nonplan 
document. The court, however, notes that it has 
previously rejected a similar argument. Thus, it 
finds that when the plan vests the administrator 
with “full discretionary authority to determine 
all questions arising in the administration, in-
terpretation and application of the plan,” such a 

broad grant of discretionary authority also en-
compasses “resolution of factual disputes.” The 
court finds the arbitrary and capricious standard 
of review appropriate. The court then reviews 
the record and finds the defendant’s decision ex-
cluding benefits under Policy B to be a reason-
able interpretation of the plan document and the 
facts of the case. In coming to this conclusion, 
the court emphasizes that it disagrees with the 
dissent’s position that ambiguous terms in an in-
surance policy “must be construed most strongly 
against the insurance company that drafted it.” 
The court reasons that such a policy would un-
dermine the grant of discretionary authority 
and “supplant deference to an administrator’s 
reasonable interpretations of ambiguous terms 
with a presumption that such an interpretation 
is unreasonable.” Ultimately, the Third Circuit 
affirms the defendant’s interpretation of Policy 
A and the district court’s motion to dismiss. No. 
11-2490 (3rd Cir. May 17, 2012).

HIPAA

United States of America v. Zhou
The defendant was a former research assistant 
for a university health system and was termi-
nated due to “continued serious job deficien-
cies and poor judgment.” After his termination, 
there were at least four instances in which he ac-
cessed patient records without authorization. The 
Health Insurance Portability and Accountability 
Act of 1996 (HIPAA) provides that “[a] person 
who knowingly and in violation of this part— 
(1) uses or causes to be used a unique health 
identifier; (2) obtains individually identifiable 
health information relating to an individual; or 
(3) discloses individually identifiable health in-
formation to another person, shall be punished 
as provided in subsection (b).” The defendant was 
charged with violating the statute. He entered a 
conditional guilty plea, reserving his right to ap-
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peal the district court’s denial of his motion to 
dismiss information regarding the charges. The 
defendant filed this appeal contending that the 
district court erred by accepting an indictment 
that did not explicitly state that he knew obtain-
ing the health information was illegal. Accord-
ing to the defendant, he can only be found guilty 
of violating the statute if he knew that obtaining 
the information was illegal. The Ninth Circuit 
rejects the defendant’s argument. The court finds 
that the term knowingly only applies to obtain-
ing identifiable health information, not to know-
ingly violating the statute. The court concludes 
that the plain language of the statute is clear and 
it is unnecessary to consider the statute’s legis-
lative history; nonetheless, the court notes that 
the legislative history supports its interpretation. 
The court further notes that Congress did not 
require willingness as an element of the crime, 
which would have required a higher level of 
intent. Ultimately, the court concludes that the 
government only had to establish that the defen-
dant knew he obtained individually identifiable 
health information relating to an individual. The 
Ninth Circuit denies the defendant’s appeal. No. 
10-50231 (9th Cir. May 10, 2012).

MULTIEMPLOYER PLANS

Trustees of Local 138 Pension Trust Fund  
v. Logan Circle Partners L.P.
The plaintiffs, trustees of a multiemployer pen-
sion plan (the plan), initiated this action against 
the defendant asset management firm respon-
sible for investment of a portion of the plan’s 
pension assets. The investment advisory con-
tract between the parties provided the defendant 
with “sole discretion with respect to investment 
of funds in the account as to purchases and sales 
without prior consultation. [The defendant] 
shall, however, be bound by such written guide-
lines for the management of the account as shall 
from time to time be provided.” The plaintiffs al-
lege the defendant violated its ERISA fiduciary 
duties by purchasing and retaining securities 

in violation of certain investment guidelines. 
The defendant filed this motion to dismiss the 
plaintiffs’ complaint for failure to state a claim. 
The defendant asserts that the plaintiffs have 
failed to establish the fourth element of a claim 
for breach of fiduciary duty, which requires that 
there be a causal connection between the breach 
of fiduciary duty and the losses incurred by the 
plan. In making this argument, the defendant 
first contends that the plaintiffs have failed to 
plead damages with the requisite specificity. 
However, the Eastern District of New York con-
cludes that the defendant has made its argument 
by mischaracterizing the plaintiffs’ claims and 
selectively quoting from their complaint. The 
defendant also challenges the plaintiffs’ com-
plaint as not containing any lawful measure of 
damages. Ultimately, the court concludes that 
the defendant’s arguments challenge the merits 
of the plaintiffs’ complaint, rather than the suf-
ficiency of their claim. The court concludes that 
the plaintiffs have presented a logical and plau-
sible theory of liability against the defendant. 
The plaintiffs claim that the defendant breached 
its fiduciary duties by purchasing and retaining 
downgraded securities, that those downgraded 
securities declined in value and that an aggregated 
bond index of available fixed income securities 
is a reasonable measure of how the portfolio 
would have performed absent the breach. Based 
on these allegations, the plaintiffs assert that the 
defendant is liable for the difference between 
the actual performance of the portfolio and the 
benchmark. The court finds that the plaintiffs 
have sufficiently established factual allegations 
to state a claim for relief. The court denies the 
defendant’s motion to dismiss. No. 1:10-cv-
05758-ILG-JO (E.D.N.Y. May 25, 2012).

BENEFIT DENIAL

Gearlds v. Entergy Services Inc.
The plaintiff was employed by the defendant 
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company until 1994 when he began receiving 
long-term disability benefits. As an employee, 
the plaintiff received health care benefits under 
the defendant’s plan. In 2002, the plaintiff was re-
moved from disability and in 2005, at the age of 
55, the plaintiff took early retirement. The plain-
tiff continued to receive health benefits under the 
plan until 2010, when the defendant discovered 
that it had mistakenly offered the plaintiff ben-
efits upon retirement even though he was not 
an eligible employee at that time. The defendant 
terminated the plaintiff ’s benefits. The plaintiff 
initiated this action asserting equitable estoppel 
and breach of fiduciary duty. The plaintiff con-
tends that the defendant “negligently induced” 
him into taking early retirement by promising 
health benefits, that he relied on such representa-
tions, and that he “suffered damages in the form 
of substantial out-of-pocket and un-reimbursed 
expenses, and mental and emotional distress.” 
The defendant filed a motion to dismiss the 
plaintiff ’s complaint. The defendant first claims 
that the relief sought by the plaintiff is unavail-
able as a matter of law, as it is not “appropriate 
equitable relief.” The Southern District of Mis-

sissippi agrees with the defendant and notes the 
plaintiff does not dispute that the relief he seeks 
is not equitable in nature. Thus, the court finds 
that the plaintiff has failed to state a claim for 
benefits under ERISA Section 502(a)(3)(B). The 
court then considers the defendant’s motion to 
dismiss the plaintiff ’s equitable estoppel claim. 
The court notes that to state an ERISA estoppel 
claim, the plaintiff must allege a material misrep-
resentation, reasonable and detrimental reliance 
upon that representation, and extraordinary cir- 
cumstances. The defendant disputes that the 
plaintiff has established extraordinary circum-
stances, and the court agrees. The court notes that 
although its circuit has not specifically addressed 
the meaning of extraordinary circumstances, it 
has cited another circuit’s ruling on the issue 
with approval. Accordingly, the court follows the 
approach that extraordinary circumstances “gen-
erally . . . involve acts of bad faith on the part 
of the employer, attempts to actively conceal a 
significant change in the plan, or commission of 
fraud.” As the plaintiff ’s complaint contains no 
allegations of any bad faith or intentional mis-
conduct by the defendant, the court finds that 
the plaintiff has failed to state a claim for estop-
pel. The court grants the defendant’s motion to 
dismiss the plaintiff ’s claims. No. 3:11-cv-00269-
DPJ-FKB (S.D.Miss. May 14, 2012).  

Other Recent Decisions
continued from previous page




