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AGE DISCRIMINATION

by | Phil Aubin

 
Age Discrimination Claim Is Rejected

T he Human Rights Tribunal of Ontario con-
sidered an allegation of age discrimination 
in the administration of three distinct but 

related benefit plans: a supplementary unemploy-
ment benefits (SUB) plan, a long-term disability 
(LTD) plan and a pension plan. In particular, the 
applicant alleged that the limited benefits available 
to “reemployed pensioners” constituted age dis-
crimination under the Ontario Human Rights 
Code.

SUB payments and LTD benefits are funded, 
under the terms of a collective agreement, through 
required employer contributions. These contribu-
tions must be made by the employer regardless of 
the status of the union member who is dispatched 
to carry out the work through the union’s hiring 
hall.

The union also has a pension plan. The pen-
sion plan has an option, only available to mem-
bers that are aged 55 or older, that allows mem-
bers to transfer their account balance out of the 
pension plan into a “prescribed vehicle at another 
financial institution.” Under the pension plan, 
this action constitutes a member choosing to 
become a “pensioner.” Members who select this 
option may continue to work as before, but their 
work status is changed to that of a “reemployed 
pensioner” and they are no longer eligible to re-
ceive SUB and LTD benefits. A note on the form 
used to transfer a pension account balance states 
that members will no longer be eligible to receive 
SUB payments or LTD benefits after they have 
elected to transfer their account balance out of 
the pension plan.

The applicant alleged that the pension poli-
cies of the union, with respect to eligibility for 
SUB payments and LTD benefits, amounted to 
discrimination on the basis of age. The applicant 
noted that, notwithstanding his ineligibility to re-
ceive payments and benefits from these plans, the 
employers he works for continue to be required to 
contribute to the plans on his behalf. He alleged 

that removing eligibility under the SUB and LTD 
plans is disadvantageous treatment that amounts 
to discrimination on the basis of age because the 
member could not have made the choice to be-
come a “pensioner” without having first reached 
the age of 55.

In response to this application, the tribunal, on 
its own initiative, convened a summary hearing in 
accordance with Rule 19A of its Rules of Proce-
dure. The purpose of the hearing was to determine 
whether the application should be dismissed “on 
the basis that there was no reasonable prospect 
that the application or part of the application will 
succeed.”

In its reasons, the tribunal acknowledged 
that the applicant felt the change in SUB and 
LTD eligibility was unfair and disadvantageous. 
However, it explained that in order for the appli-
cation not to be dismissed, the applicant had to 
establish a reasonable prospect of success that the 
treatment of “reemployed pensioners” was both 
disadvantageous to them and could be linked to 
a prohibited ground in the Human Rights Code 
(i.e., age).

The tribunal found that the change in eligi-
bility was not linked to age, but rather was the 
result of a voluntary choice of a member to 
become a “pensioner” under the provisions of 
the pension plan. Similar to other recent tribu-
nal cases concerning “reemployed pensioners” 
(cited in the decision), the tribunal found that 
“disadvantageous treatment which is linked to 
retirement status, for example, is not necessar-
ily discriminatory, even where employees must 
be a certain age to retire.” The tribunal further 
made clear that it “has no jurisdiction to deal 
with general claims of unfair treatment.” The tri-
bunal found that the applicant had no reason-
able prospect of success and the application was 
dismissed. 

Burrows v. U.A., Local 463, 2011 HRTO 2215.




