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SettleMeNt AgreeMeNtS

Insurer Relies on Release in  
Employment Settlement Agreement

T he Ontario Superior Court of Justice re-
cently broached the issue of whether a 
third-party benefits insurer could rely on a 

settlement between an employee and employer to 
deny the employee’s long-term disability (LTD) 
benefits claim. In Zelsman v. Meridian Credit 
Union, the court held that although Great-West 
Life was not a party to a settlement agreement 
signed by a terminated employee, the agreement 
did in fact free it from the plaintiff ’s disability 
claims.

Francine Zelsman began working for the Col-
lege of Family Physicians of Canada (CFPC) in 
2006. Great-West issued a policy of group insur-
ance to CFPC, and as part of her overall remu-
neration, Zelsman was eligible for LTD income 
benefits.

CFPC terminated Zelsman’s employment in 
April 2008. In response, Zelsman filed an applica-
tion with the Human Rights Tribunal of Ontario 
against CFPC and her supervisor alleging dis-
crimination on the basis of disability in employ-
ment and acts of reprisal.

By August 2009, the parties had resolved the 
human rights complaint and agreed to a settle-
ment that paid Zelsman $90,000 plus outplace-
ment support services. The minutes of settle-
ment clearly stipulated that Zelsman would have 
no further entitlement to payments or benefits 
(including short-term and long-term disability) 
and released CFPC and Great-West from any 
claims:

In consideration of the respondents’ 
agreement to enter into these minutes, the 
complainant acknowledges and agrees that 
upon payment . . . she shall have no further 
entitlement to any further payments or ben-
efits and fully and finally releases and forever 
discharges [CFPC] and its past, present and 
future affiliates, successors, assigns, officers, 
directors, employees and agents, including 
without limitation, Dr. Bernard Marlow and 

Great West Life Assurance Company from 
any and all actions, causes of actions, claims, 
demands or proceedings, whether statutory, 
contractual or common law, arising in any 
way out of or in relation to the complainant’s 
employment with [CFPC] or the cessation of 
said employment . . . .
After she was terminated but before the 

settlement, Zelsman filed an LTD claim with 
Great-West for a foot injury she had sustained 
prior to losing her job. Great-West initially de-
nied the claim on the basis that her symptoms 
were not severe enough to prevent her from per-
forming her job. In October 2009, the plaintiff 
appealed Great-West’s decision, but never men-
tioned the settlement agreement she had since 
signed. After a denial of the appeal and a review 
of new medical evidence, Great-West agreed to 
pay $46,036.46 in retroactive LTD benefits in 
accordance with CFPC’s group policy. After it 
had paid Zelsman, however, Great-West became 
aware that she had signed a settlement agree-
ment that waived her rights to pursuing any 
claims. Great-West then took steps to reverse 
the LTD payments.

Zelsman brought a motion asserting that the le-
gal doctrine of privity of contract prevents Great-
West from relying on or enforcing the settlement 
to deny her claim because it was not a party to the 
agreement. She further argued that the LTD ben-
efits were not part of the claims made to the Hu-
man Rights Tribunal, which led to the settlement, 
and that she never intended to release her claims 
against Great-West.

In response, Great-West argued that the set-
tlement articulated “an informed, clear, and un-
equivocal intention” to release the insurer from 
Zelsman’s future claims pursuant to CFPC’s group 
policy and that the provisions in the settlement re-
lated directly to the matters presented to the Hu-
man Rights Tribunal. Moreover, the commercial 
reality is that Zelsman settled all matters related to 
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her employment, including any rights under the 
group policy.

The Ontario Superior Court of Justice ac-
knowledged that as a general principle, a contract 
cannot confer rights or obligations on a third 
party, but also noted that the Supreme Court of 
Canada articulated some exceptions to the doc-
trine of privity of contract in Fraser River Pile & 
Dredge v Can-Dive Services Ltd. Conferring rights 
or obligations to a third party required a clear in-
tention of the contracting parties to extend the 

benefits of the contract to the third party, and the 
activities performed by the third party relying on 
a contractual provision must be the very activities 
contemplated by the provision.

The court determined that in this case, the par-
ties did in fact intend to release Great-West from 
any outstanding claims Zelsman had under the 
group policy. The settlement was not ambiguous 
and specifically absolved Great-West from any 
claims by Zelsman. In addition, the activity that 
Great-West performed, namely, denying the LTD 
claim, was the very activity contemplated in the 
provisions of the settlement.

In addition to the fact that the plain language 
of the settlement mandated this conclusion, the 
court also stated that there were good public pol-

icy reasons not to invoke the privity principles. 
Allowing Zelsman to rely on these principles 
would undermine the employment litigation 
resolution process. It would create a precedent 
where an employee could settle a wrongful  
dismissal claim, sign a release of all claims 
and then pursue a group benefits claim on the 
grounds that the benefit provider was not party  
to the settlement agreement and release. It 
would, in effect, allow a plaintiff to receive a 
double recovery.

This decision offers important lessons for those 
negotiating settlements for terminated employ-
ment relationships. The court has made clear that 
if a settlement agreement expressly waives an em-
ployee’s right to pursue outstanding claims against 
the employer’s group benefits provider, the em-
ployee cannot rely on the fact that the insurer is not 
a party to the agreement to nonetheless advance 
his or her claim. Any settlement that restricts an 
employee’s rights on this front should take into ac-
count the monetary consequences to the employee 
for agreeing to such terms, since the employee 
might have no alternative recourse to pursue what 
may very well be a legitimate claim. 
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