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Other Recent Decisions
BENEFITS DENIAL

Christoff et al. v. Ohio Northern University 
Employee Benefit Plan
The plaintiff received health care coverage for 
himself and his dependents under his employer’s 
health benefits plan (the plan). The plaintiff ’s 
son was denied coverage for cognitive retrain-
ing therapy and neuropsychological testing for 
attention deficit hyperactivity disorder. The 
plaintiff initiated an action seeking coverage, 
and the district court ruled in favor of the plan. 
The plaintiff then filed this appeal. The plaintiff 
claims he was denied a full and fair review due 
to five alleged procedural errors in the process-
ing of his claim. First, the plaintiff claims that the 
plan administrator was affected by a conflict of 
interest because it also served as a vice president 
of the employer and therefore had a financial in-
centive to deny claims. The Sixth Circuit finds, 
however, that even if it were to assume that the 
plan administrator’s position could create a po-
tential conflict of interest, there is no “significant 
evidence that the conflict actually affected or mo-
tivated the decision at issue.” The court finds the 
allegation that the plan administrator received 
prejudicial documents unsupported by the evi-
dence, especially given that the plan administra-
tor used independent reviewers and considered 
evidence the plaintiff submitted on remand. The 
court also dismisses plaintiff ’s second argument 
that the file reviewers acting on behalf of the 
plan administrator were not independent be-
cause they were prejudiced by seeing previously 
issued reports. The court notes that this is rou-
tine practice and does not present grounds for a 
finding of arbitrary or capricious conduct. Third, 
the court considers the plaintiff ’s challenge to 
the qualification of the reviewing physicians and 
finds that because the plan administrator relied 
on four other reports, its reliance on these alleg-
edly unqualified reports does not make its ac-
tions arbitrary and capricious. continued on next page

Fourth, the court finds that the plan administra-
tor was not required to consider evidence from 
the plaintiff ’s son’s treating physician, especially 
because there is no evidence to suggest that the 
treating physician could have provided informa-
tion that would have altered the reviewers’ deci-
sions on this issue. Finally, the court upholds the 
plan administrator’s decision to rely on a paper 
review of the plaintiff ’s son, rather than conduct 
a physical examination. The court finds that the 
plan administrator’s decision was based on an 
objective inquiry that did not rely on any sub-
jective reports about the patient’s condition. Ac-
cordingly, the Sixth Circuit affirms the judgment 
of the district court dismissing the plaintiff ’s 
claims. No. 11-3887 (6th Cir. Aug. 22, 2012).

BENEFITS INTERFERENCE

Berry et al. v. Frank’s Auto Body Carstar Inc. 
et al.
The plaintiff worked for the defendant company 
for five years and received benefits under its 
health care plan (the plan). During the plaintiff ’s 
employment, his infant son was diagnosed with 
quadriplegic cerebral palsy, a condition that re-
quired medication and daily physical therapy. 
The plaintiff was involved in a verbal altercation 
with another employee at the workplace, dur-
ing which he used offensive phrases and hand 
gestures. Both of the employees involved in the 
altercation were suspended for three days. The 
company investigated the incident and terminated 
the plaintiff. The company’s human resources 
consultant recommended the termination after 
finding that the plaintiff “established a hostile 
work environment based upon his profanity-
laced vile tirade toward an employee of the op-
posite sex in a public area of the facility in the 
presence of two independent witnesses.” The 
plaintiff initiated an action claiming that he was 
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terminated in retaliation for exercising his right 
to seek health benefits for his disabled son. The 
plaintiff also claimed that the company failed to 
provide proper notice of his COBRA rights upon 
termination. The district court dismissed the 
plaintiff ’s claims. The plaintiff then filed this ap-
peal. The Sixth Circuit assumes that the plaintiff 
has established a prima facie case of retaliation 
under ERISA. The court also finds that the com-
pany has offered a legitimate, nondiscriminatory 
reason for the plaintiff ’s termination. Accord-
ingly, the court considers whether the plaintiff 
has established that the company’s reason for 
the termination was pretextual. The court notes 
that to show pretext, the plaintiff must produce 
evidence that other employees engaged “in acts 
. . . of comparable seriousness [but] were nev-
ertheless retained. . . .” The court finds that the 
plaintiff ’s claim that other employees also used 
profanity in the workplace and engaged in 
shouting is insufficient to meet this burden. The 
court finds no evidence of comparable alterca-

tions presented by the plaintiff. The plaintiff also 
claims that statements made by the owner of the 
company are sufficient to show that the termi-
nation was pretextual; however, court finds that 
“[i]solated and ambiguous comments are too ab-
stract, in addition to being irrelevant and preju-
dicial, to support a finding of . . . discrimination.” 
Thus, the Sixth Circuit affirms the dismissal of 
the plaintiff ’s retaliation claim. The Sixth Circuit 
also affirms the dismissal of the plaintiff ’s CO-
BRA claim after finding that the plaintiff ’s ter-
mination for “gross misconduct” precluded him 
from receiving notification of his COBRA rights. 
No. 11-4150 (6th Cir. Aug. 20, 2012).

WORKERS’ COMPENSATION

Matthews v. National Football League  
Management Council et al.
The plaintiff was a professional football player 
for 19 years in Texas and Tennessee, and retired 
in 2002. In 2008, the plaintiff filed a workers’ 
compensation claim in California alleging that 
he suffered pain and disability from injuries in-
curred during his football career. The plaintiff ’s 
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Notice 2012-58 will remain in effect through 
the end of 2014 and the associated subsequent 
stability period.

90-Day Limit on Waiting Period—Notice 
2012-59/DOL Technical Release 2012-02

Under Section 2708 of the PHS Act, for plan 
years beginning on or after January 1, 2014, a 
group health plan or health insurance issuer may 
not apply an eligibility waiting period longer than 
90 days. Notice 2012-59 defines a waiting period as 

“the period of time that must pass before coverage 
for an employee or dependent who is otherwise 
eligible to enroll under the terms of the plan can 
become effective.” Plan eligibility provisions that 
are based solely on the lapse of a time period are 
allowed for no more than 90 days. In contrast, 
other conditions for eligibility are generally per-
missible, unless those conditions are designed to 
avoid compliance with the 90-day limitation. No-
tice 2012-59 will remain in effect through 2014.

Comments on both Notice 2012-58 and 2012-
59 were due by September 30, 2012.

Notices 2012-58 and 2012-59 can be found at 
www.irs.gov/pub/irs-drop/n-12-58.pdf and www 
.irs.gov/pub/irs-drop/n-12-59.pdf, respectively. 
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claim did not allege that he sustained any par-
ticular injury in California. The football league 
and the plaintiff ’s most recent team filed a griev-
ance claiming that by applying for workers’ 
compensation benefits in California, the plain-
tiff breached his employment agreement which 
provided that all workers’ compensation claims 
would be decided under Tennessee law. Pursuant 
to a binding arbitration clause in the applicable 
collective bargaining agreement, the parties ar-
bitrated their dispute. The arbitrator determined 
that the plaintiff ’s filing in California violated the 
employment agreement and ordered the plaintiff 
to “cease and desist.” The district court denied 
the plaintiff ’s motion to vacate the arbitrator’s 
decision. The plaintiff then filed this appeal. The 
Ninth Circuit notes that “[j]udicial scrutiny of 
an arbitrator’s decision is extremely limited,” but 
also notes that a court cannot enforce an arbi-
trator’s award which violates public policy. The 
plaintiff contends that California has an “explicit, 
well-defined and dominant public policy militat-
ing against agreements that purport to waive an 
employee’s right to seek California workers’ com-
pensation benefits before a California tribunal, 
no matter how tenuous the connection between 
California and the employer and the employee.” 
The Ninth Circuit, however, does not read Cali-
fornia’s policy so broadly. The court finds that 
“the workers’ compensation statute establishes a 
rule that an employee who is otherwise eligible 
for California benefits cannot be deemed to have 
contractually waived those benefits, and an em-
ployer who is otherwise liable for California ben-
efits cannot evade liability through contract.” In 
this case, the court finds that the plaintiff ’s claim 
does not come within the scope of the Califor-
nia workers’ compensation scheme. The court 
notes that “California’s workers’ compensation 
law covers an employee who suffers a discrete 
injury in California, at least where the costs as-
sociated with the employee’s injury may impact 

California’s medical system and other resources.” 
The plaintiff asserts that he suffered cumulative 
injuries in “various” locations between 1983 and 
2001 that culminated in his need for workers’ 
compensation benefits. The court finds, however, 
that the lack of connection between the plaintiff ’s 
injuries and the state of California is fatal to his 
claim. Because the plaintiff fails to make a prima 
facie showing that his claim falls within the scope 
of California’s workers’ compensation regime, the 
court affirms the arbitrator’s decision ordering 
the plaintiff to terminate his claim. The court also 
finds that the arbitration award does not violate 
federal labor policy as there is no evidence that 
the award is depriving him of benefits to which 
he is entitled. Finally, the court concludes that 
the arbitration award does not violate the full-
faith-and-credit clause of the Constitution. The 
Ninth Circuit affirms the judgment of the district 
court. No. 11-55186 (9th Cir. Aug. 6, 2012).

MULTIEMPLOYER PLANS

Central States, Southeast and Southwest 
Areas Pension Fund et al. v. E & L  
Development Inc.
The defendant company was a participating 
employer in the plaintiff multiemployer pen-
sion plan (the plan). The company permanently 
ceased contributing to the plan in 2008 and was 
assessed with a complete withdrawal. The plan 
notified the company of its principal amount 
of withdrawal liability and informed the com-
pany that it could make a lump-sum payment 
or monthly payments to discharge its debt. The 
company never made payments, and the plan ini-
tiated this action. The plan seeks $1,076,391.08 
in withdrawal liability, prejudgment interest, an 
amount equal to the greater of liquidated dam-
ages of 20% of the unpaid withdrawal liability or 
interest on the unpaid withdrawal liability, and 
attorney fees and costs. The company does not 
contest the principal amount of withdrawal li-
ability it owes. The company also does not con-
test the plan’s entitlement to interest, attorney 
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fees and costs. The company, however, contends 
that the plan is entitled to liquidated damages 
equaling 20% of the total of the unpaid interim 
payments, not 20% of the unpaid interim pay-
ments. The Northern District of Illinois recog-
nizes that the allowance for liquidated damages 
to be assessed at 20% of unpaid contributions is 
a statutory provision. However, the parties dis-
agree as to what was due at the time of the filing. 

The plan contends that the entire withdrawal 
liability was and is due, because it accelerated 
the withdrawal liability when the defendant did 
not make its interim payments. The company, 
however, contends that the acceleration was 
inappropriate and only interim payments were 
due. The court finds that the plan met the “per-
missive” statutory requirements for accelerating 
the total amount due. Accordingly, the court 
finds that the plan is entitled to 20% of the total 
(accelerated) withdrawal liability and assesses 
liability against the company. No. 11 C 7626 
(N.D.Ill. Aug. 15, 2012).  
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sions that reserved the right for the defendant 
company to “amend, suspend or terminate the 
plan . . . at any time and for any reason.”

The Second Circuit then considers the plain-
tiffs’ challenge of the district court’s dismissal of 
their claims for breach of fiduciary duty under 
ERISA Sections 502(a)(2) and 502(a)(3). The court 
notes that the plaintiffs may bring a claim against 
an ERISA plan fiduciary that has “participate[d] 
knowingly or significantly in deceiving a plan’s 
beneficiaries.” While the plaintiffs’ complaint 

generally stated that the class members were as-
sured lifetime health care benefits, the court finds 
the plaintiffs’ claims unsupported by the record. 
The plaintiffs conceded at oral argument that they 
could not establish that any assurances from the 
defendant company regarding lifetime health care 
benefits accompanied or postdated the creation of 
the plan under which such benefits are allegedly 
provided. Accordingly, the Second Circuit finds 
that the plaintiffs have not stated a plausible claim 
for relief and affirms the district court’s dismissal 
of the plaintiffs’ claims. 

Coriale et al. v. Xerox Corporation et al., No. 11-1724-
cv (2nd Cir. Aug, 3, 2012).

Court Affirms Denial of Retiree Benefits
continued from page 62




