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T
he treacherous waters of the tax reporting and 
withholding requirements for multiemployer 
pension plans could pose a danger for plan spon-
sors and administrators. This is particularly true 
when dealing with the special rules that apply to 

pension payments made to participants who are not U.S. per-
sons, or are U.S. persons but don’t reside in the United States. 

A plan’s obligation to withhold also varies widely depend-
ing on the type of payment being made—for example, a lump 
sum vs. an annuity vs. payments for a period certain vs. cor-
rective payments.

The interaction of all these rules commands that a plan 
navigate withholding waters carefully to avoid running 
aground on unseen regulatory reefs or capsizing in the 
stormy seas of an Internal Revenue Service (IRS) audit. 

Knowing these waters well is important because failure to 
comply with the reporting and withholding rules could re-

sult in penalties assessed against the trustees and/or the plan 
administrator (for which someone, inevitably, will be re-
quired to walk the proverbial plank). For example, the trust-
ees and/or plan sponsor could be liable for the amount that 
should have been withheld and remitted to IRS, as well as 
any related interest and penalties for failure to withhold. Ad-
ditionally, the trustees and/or plan sponsor may be required 
to pay additional penalties and interest for failure to conduct 
the proper tax reporting.

This article seeks to clarify the basic federal tax reporting 
and withholding requirements triggered by various forms of 
pension payments to participants, regardless of their citizen-
ship or where they may reside. For most U.S. pension plans, 
the vast majority of pension payments will be made to U.S. 
persons (i.e., generally U.S. citizens or U.S. residents). There-
fore, we will begin with a discussion of those rules. For any 
plan that may be making pension payments to persons who 
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are not U.S. persons, please make sure to read the remainder 
of this article for the more detailed discussion of how to de-
termine whether a participant is a U.S. person or a nonresi-
dent alien and the reporting and withholding rules applicable 
to payments to nonresident aliens. A flow chart mapping the 
path you should navigate when determining which regime 
is applicable is available at www.seyfarth.com/dir_docs/ 
publications/TaxReportingWithholdingFlowchart.PPTX.

What Are the Tax-Reporting and  
Withholding Rules for U.S. Persons?

The reporting requirements for pension payments to 
U.S. persons are straightforward, and charting a safe course 
through these waters is fairly simple. Pension distributions 
to U.S. persons should be reported to IRS and the partici-
pant on Form 1099-R. This form is due to IRS by April 1 
of the year after the distribution was made (assuming the 
plan sponsor is filing electronically), and is due to the par-
ticipant by January 31 the year after the distribution was 
made.1 The plan sponsor is also required to file a Form 945, 
which summarizes the withholding reported on all of the 
Forms 1099-R issued by the plan sponsor for the relevant 
period.

Determining the correct amount to withhold, however, 
can be more complex. This differs depending on the type of 
distribution: eligible rollover distribution, periodic distribu-
tion or nonperiodic distribution. In each case, we suggest 
that the plan sponsor consider requesting a Form W-4P from 
the participant to help determine withholding amounts.2

Eligible Rollover Distributions

An eligible rollover distribution is any distribution from 
a qualified retirement plan except for certain distributions 

specifically excluded in the Internal Revenue Code of 1986, 
as amended. The “excluded” distributions not eligible for 
rollover treatment include:

•	 Annuities based on the life or life expectancy of a par-
ticipant (or joint lives or life expectancies of the par-
ticipant and his or her beneficiary) or that have at least 
a ten-year period

•	 Required minimum distributions under Code Section 
401(a)(9)

•	 Certain corrective distributions plus earnings, includ-
ing excess annual additions, excess deferrals and excess 
contributions

•	 Loans treated as distributions because they do not 
meet requirements or because they are in default 
(known as deemed distributions), or

•	 Hardship distributions.
This basically leaves lump-sum distributions, partial lump 

sums or cashouts (including mandatory cashouts of small 
amounts) and payouts over a period certain of less than ten 
years. With these types of payments, the plan sponsor must 
withhold a flat 20%, unless one of two exceptions applies. 
First, the plan sponsor should not withhold if the participant 
elects to have the distribution paid in a direct rollover to an 
eligible retirement plan. Second, the plan sponsor need not 
withhold if the amount of the distribution is less than $200. 
While a participant may not claim an exemption from the 
20% withholding, unlike for the payments described below, 
he or she can ask to have additional amounts withheld on 
Form W-4P.

Periodic Distributions

A periodic payment is a distribution that is an annuity 
and not an eligible rollover distribution. The plan sponsor 
must withhold on the taxable part of the periodic distribu-
tion as though the periodic payments were wages, based on 
the participant’s Form W-4P. On the Form W-4P, the partici-
pant may request additional withholding or claim exemption 
from withholding.

In the event the participant does not submit a Form 
W-4P, the plan sponsor should withhold by treating the 
participant as married with three withholding allowances, 
which means that tax will be withheld if a participant’s pen-
sion or annuity is at least $1,640 a month (for the 2012 plan 
year). Note, however, if the plan sponsor does not have a 
Social Security number (SSN) or Individual Tax Identifica-
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tion Number (ITIN) from the participant, it must withhold 
as if the participant were single claiming no withholding al-
lowances. Also, if the participant requests to be paid outside 
of the United States, he or she may not under any circum-
stances elect out of withholding.

Nonperiodic Distributions

A nonperiodic distribution is a distribution that is not 
an annuity and not an eligible rollover distribution. For 
example, corrective or hardship distributions are nonperi-
odic distributions. The plan sponsor must withhold 10% on 
the taxable part of the nonperiodic distribution. Just as is 
the case for periodic distributions, on the Form W-4P, the 
participant may request additional withholding or claim 
exemption from withholding. If, however, the plan sponsor 
does not have a SSN or ITIN from the participant, it must 
withhold 10%. Also, if the participant requests to be paid 
outside of the United States, he or she may not elect out of 
withholding.

Following these fairly simple rules will help to ensure 
smooth sailing through the withholding requirements for 
U.S. persons.

How Do I Determine Whether a Participant Is a 
U.S. Person or a Nonresident Alien?

The navigational charts become a bit more challenging, 
however, when you start to factor in the impact of payments 
to non-U.S. persons. Before we explain the challenging re-
porting and withholding obligations applicable to pension 
payments to non-U.S. persons (i.e., nonresident aliens), we 
should first discuss how to properly categorize a plan par-
ticipant. This is because the type of tax reporting and with-
holding required of a plan sponsor depends on whether the 
participant is a U.S. person or not.

Under Section 7701(a)(30)(A) of the Code, an individual 
is a “United States person” if he is a (1) “United States Citi-
zen” or (2) resident of the United States. Generally, a U.S. citi-
zen includes the following persons: an individual born in the 
United States, an individual whose parent is a U.S. citizen, a 
former alien who has been naturalized as a U.S. citizen, or 
an individual born in Puerto Rico, Guam or the U.S. Virgin 
Islands.

A person is a U.S. resident if he or she meets either the 
“green card test” or the “substantial presence test” for the cal-
endar year.

Green Card Test

Generally, if a participant is a lawful permanent resident 
of the United States at any time during the calendar year, he 
or she will be determined to satisfy the green card test. The 
participant has this lawful permanent resident status if the 
U.S. Citizenship and Immigration Service issued him an alien 
registration card, Form I-551, also known as a green card.3

Substantial Presence Test

A participant is also considered a U.S. resident for tax 
purposes if he or she meets the downright baffling substan-
tial presence test for the calendar year.4 Generally, to meet 
the test, the individual must be physically present in the 
United States on at least:

•	 31 days during the current year, and
•	 A total of 183 days during the three-year period that 

includes the current year and the two years immedi-
ately before that, counting:
— All of the days present in the current year, and
— One-third of the days present in the first year before 

the current year, and
— One-sixth of the days present in the second year be-

fore the current year.5

Presumption Rules (A Plan’s Life Preserver)

Because of the complexity of these rules, there are many 
cases—particularly in the multiemployer plan context—when 
a plan sponsor may not know whether a participant is a U.S. 
person because it will not have the relevant documentation (or 
energy) to make this difficult determination. Fortunately, the 
Treasury Regulations provide presumption rules that with-
holding agents, such as plan sponsors, may use in determin-
ing whether to treat an individual as a U.S. person. A plan can 
presume it is making a payment to a U.S. person:

only if [the plan sponsor] has a record of a Social Se-
curity number for the payee and relies on a mailing 
address described in the following sentence. A mailing 
address is an address used for purposes of information 
reporting or otherwise communicating with the payee 
that is an address in the United States or in a foreign 
country with which the United States has an income 
tax treaty in effect and the treaty provides that the pay-
ee, if an individual resident in that country, would be 
entitled to an exemption from tax on amounts [paid 
from the plan].6
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Consequently, if a participant has an SSN and either (1) 
a U.S. mailing address; or (2) a foreign mailing address in 
a country with which the United States has an income tax 
treaty that exempts taxation on amounts paid from pension 
plans,7 the participant will be presumed to be a U.S. person. 
In all other cases, unless documentation is received to the 
contrary, the participant will be presumed to be a nonresi-
dent alien.

Beware: In some cases, a participant may have given the 
sponsor (or his or her employer) an ITIN, which is a tax-
processing number issued by IRS (not the Social Security 
Administration). An ITIN appears to be very similar to an 
SSN, as both are nine-digit identification numbers used for 
tax purposes. However, if a pension plan administrator is 
relying on the presumption rule, it must determine wheth-
er an identification number is an SSN or ITIN (because if 
the number is an ITIN, it does not give rise to the presump-
tion; only an SSN can create the presumption).

ITINs generally are issued to foreign nationals and others 
who have federal tax-reporting and filing requirements but 
do not qualify for SSNs.8 ITINs always have certain charac-
teristics. First, the nine-digit number will always begin with 
the number nine. Second, the fourth and fifth digits will have 
a range of 70-88, 90-92 or 94-99.9

What Are the Tax-Reporting and Withholding 
Rules for Nonresident Aliens?

Now that we have determined how to identify U.S. per-
sons and nonresident aliens, we will show you how to chart 
a safe course through the withholding rules in this shallow 
and stormy sea (and if you have any Dramamine®, we recom-
mend you take it now).

If a plan sponsor believes that it will make a U.S.-sourced 
pension payment (defined below) to a person who is not a U.S. 
person (i.e., a nonresident alien), best practice is to confirm 
the person’s status by sending him or her a letter with appli-
cable tax forms, including a Form W-8BEN, Form W-9 and 
Form W-7 (which are described below). The letter should ex-
plain each form and ask the participant to return the tax forms 
applicable to him or her. If the plan sponsor does not receive 
the completed tax forms, it may rely on the presumption rules; 
meaning if the participant or beneficiary does not meet the 
requirements for being presumed to be a U.S. person, then the 
plan sponsor should treat the individual as a nonresident alien 
for withholding and reporting purposes.

•	 Form W-8BEN: The Form W-8BEN10 assists the plan 
sponsor by (1) having the person attest under penal-
ties of perjury that he is not a U.S. person and (2) de-
termining whether the person will claim treaty ben-
efits.

•	 Form W-9: In some cases, the presumption rules mis-
classify a person as a nonresident alien when he or she 
is a U.S. person. Because these situations do occur, we 
recommend enclosing a Form W-911 for use by partici-
pants who are actually U.S. persons.

•	 Form W-7: In order to claim treaty benefits, a nonresi-
dent alien must have an ITIN. As a result, we recom-
mend including a Form W-7, which is the tax form 
submitted to IRS to apply for an ITIN.

Once a determination is made that a participant will 
be treated as a nonresident alien, a second determina-
tion must be made as to whether the pension payment 
is “U.S.-sourced” or “foreign-sourced.” Generally, a non-
resident alien is taxed only on his income that is U.S.-
sourced and, therefore, a plan sponsor should have a re-
porting and withholding obligation only with respect to 
distributions that are U.S.-sourced income. The sourcing 
rules differ for pretax contributions and after-tax em-
ployee contributions.

Pretax Employer and Employee Contributions

Subject to certain exceptions, Code Section 861(a)(3) 
provides that compensation for services performed in the 
United States shall be treated as income from sources within 
the United States. IRS has taken the position that employer 
contributions to a pension plan represent compensation for 
services.12 Consequently, pretax employer and employee 
contributions related to a participant’s employment within 
the United States will be considered U.S.-sourced income. 
This obviously will be true with regard to contributions paid 
on behalf of most participants in most multiemployer funds 
in the country.

Nonetheless, in some situations, a plan sponsor will not 
know whether a given contribution related to a nonresident 
alien is properly U.S.-sourced. Unless the employer or par-
ticipant is able to provide information that the services were 
not performed within the United States or that an exception 
applies, we recommend that plan sponsors presume income 
is U.S.-sourced and report and withhold on such income ac-
cordingly.

pension administration



january 2013 benefits magazine 31

After-Tax Employee Contributions

IRS has provided a special rule for sourcing employee 
after-tax contributions in a special Revenue Procedure.13 
If a nonresident alien participant has made any employee 
after-tax contributions, then that amount is not treated as 
U.S.-sourced income. Any interest or investment earnings 
accrued on such amount, however, will be treated as U.S.-
sourced income, since presumably the plan trust is a U.S. 
trust.

Tax Reporting

When the plan sponsor pays a U.S.-sourced pension pay-
ment to a nonresident alien, it must furnish a statement to 
IRS and the participant on Form 1042-S by March 15 of the 
year following the year the payment was made.14 This form 
would include the total pretax contributions (plus any earn-
ings thereon) and any earnings on after-tax contributions. 
The Form 1042-S must be filed regardless of whether the 
participant is claiming treaty benefits. In addition, if the plan 
sponsor furnishes a participant a Form 1042-S, it must also 
file a Form 1042 with IRS by March 15 of the year following 
the year the payment was made.

Arguably, there is no reporting requirement when the 
payment is foreign-sourced to a nonresident alien, such as 
after-tax employee contributions (which are deemed for-
eign-sourced). However, the Form 1042-S does provide a 
method to report foreign-sourced income paid to a nonresi-
dent alien. If a plan sponsor chooses to report this income, it 
would enter the number “3” in Box 6, the Exemption Code, 
which would indicate that the payment is exempt from with-
holding because it is not U.S.-sourced income.

Tax Withholding

In the absence of a treaty exemption, the plan sponsor 
must withhold at the statutory rate of 30% on the entire dis-
tribution that is U.S.-sourced.15 In order for a participant to 
avail himself of a treaty exemption, he or she must provide a 
Form W-8BEN with an SSN or ITIN. Note, if the participant 
at issue is an expatriate, meaning a U.S. citizen or long-term 
permanent resident who relinquishes U.S. status, the plan 
sponsor must withhold 30% of the payment because expa-
triates waive rights to claim treaty benefits with respect to 
eligible deferred compensation.16

Similar to the reporting obligation, since IRS has deter-
mined that it will treat employee after-tax contributions of 

a nonresident as foreign-sourced, there would be no with-
holding obligations with respect to these distributions. How-
ever, any earnings attributable to the after-tax contributions 
would be deemed to be U.S.-sourced and, therefore, the 
earnings would be subject to withholding on the same basis 
as outlined above.

Final Thoughts
Undoubtedly, the tax-reporting and withholding rules as 

applied to pension payments are difficult to navigate. How-
ever, if you can first identify whether or not a participant is a 
U.S. person or a nonresident alien, you generally will be able 
to determine the reporting and withholding regime that you 
need to consider.

That being said, as we noted throughout this article, 
there are many exceptions to the general rules. You should 
consult your tax advisor to make sure that the general rules 
apply to your situation. In the end, the hope is that by hav-
ing a general understanding of the rules and working with 
a competent tax professional, you will be able to navigate 
these difficult waters and avoid any reporting or withhold-
ing penalties. 
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hold at the statutory rate of 30% on the entire distribution that is 
U.S.-sourced.
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Endnotes
 1. Failure to file a correct Form 1099-R by 
the due date can result in substantial penalties. 
For example, if you fail to file until after August 1 
or do not file at all, the penalty is $100 per infor-
mation return with a maximum penalty of 
$1,500,000 per year.
 2. IRS Form W-4P is a tax form for U.S. per-
sons who are the recipients of pension, annuities 

and other deferred compensation. The purpose 
of the form is for these persons to tell payers the 
correct amount of federal income tax to with-
hold.
 3. S e e  w w w . i r s . g o v / B u s i n e s s e s / 
Taxation-of-Nonresident-Aliens-1.  Note, a par-
ticipant continues to meet the green card test  
unless he or she takes the necessary steps to re-
nounce or judicially terminate his status.
 4. If it is discovered that one of the partici-
pants is an illegal alien, he or she will likely be 

considered a U.S. person because of the substan-
tial presence test. 
 5. The substantial presence test is subject to 
many exceptions. More information about the test 
can be found at www.irs.gov/Individuals/ 
International-Taxpayers/Substantial-Presence-Test. 
 6. Treas. Reg. § 1.1441-1(b)(3)(iii)(C). 
 7. IRS provides copies of most of the  
c ur rent  t ax  t re at i e s .  S e e  w w w. i rs .gov/ 
B u s i n e s s e s / I n t e r n a t i o n a l - B u s i n e s s e s / 
United-States-Income-Tax-Treaties---A-to-Z. 
However, since many of the treaties are complex 
and difficult to understand, you may want to 
consult your tax advisor to receive assistance with 
analyzing a particular treaty.
 8. Some U.S. persons will not qualify for 
SSNs and thus may have an ITIN. For example, 
persons who are U.S. residents because they meet 
the substantial presence test often have ITINs. 
 9. See IRS website—General ITIN Informa-
t ion at  www.irs .gov/individuals/ar t icle/ 
0,,id=222209,00.html  (last reviewed or updated 
on March 21, 2012).
 10. A Form W-8BEN provided without an 
ITIN will remain in effect for a period starting on 
the date the form is signed and ending on the last 
day of the third succeeding calendar year, unless a 
change in circumstances makes any information 
on the form incorrect. A Form W-8BEN furnished 
with an ITIN will remain in effect until a change 
in circumstances makes any information on the 
form incorrect, provided that the withholding 
agent reports income on a Form 1042-S at least 
annually to the person who provided the Form W-
8BEN. See Instructions to Form W-8BEN. 
 11. Unlike the Form W-8BEN, a Form W-9 
does not expire until it is revoked.
 12. See, e.g., Rev. Rul. 56-82, 1956-1 C.B. 59; 
Rev. Rul. 79-389, 1979-2 C.B. 281. 
 13. See Rev. Proc. 2004-37, I.R.B. 2004-26 
(June 9, 2004). The Revenue Procedure only ap-
plies to defined benefit plans. However, arguably, 
this rule could also apply to defined contribution 
plans.
 14. The penalty for not filing the Form 1042 
when due (including extensions) is 5% of the un-
paid tax for each month or part of a month the 
return is late, up to a maximum of 25% of the un-
paid tax.
 15. See IRS Publication 515: Withholding of 
Tax on Nonresident Aliens and Foreign Entities 
(2012). The plan sponsor may choose, however, 
to apply withholding at graduated rates, but given 
the complexity of applying graduated rates, we 
recommend simply withholding the 30% statu-
tory amount.
 16. See Notice 2009-85, 2009 I.R.B. 598 (Oc-
tober 15, 2009).
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