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Long-Time Nonunion Longshoreman  
Not Eligible for Union Benefits

T errence Downey, a longshoreman with 26 
years of nonunion experience, joined the 
Halifax Longshoremen’s Association in 

1991. Soon after joining, he became totally dis-
abled and began collecting workers’ compensa-
tion. At issue in this appeal was whether Downey’s 
time as a nonunion longshoreman and/or his time 
on workers’ compensation should be counted  
toward his eligibility for benefits under the union 
pension plan and welfare plan (collectively, the 
plans). Since Downey had received plan member 
statements from the plan administrator crediting 
him with membership, the Nova Scotia Court of 
Appeal also had to determine whether those state-
ments were binding on the administrator. Finally, 
the court had to decide whether the protections of 
the Pension Benefits Standards Act (PBSA) or the 
Canada Labour Code (CLC) provided Downey 
with an entitlement to benefits.

In order to collect disability pension and wel-

fare benefits under the plans, a claimant first had 
to be an employee, defined as any person employed 
or having been employed:

by one or more employer companies at the 
Maritime Ports which at the time of such em-
ployment were parties to a collective labour 
agreement with one of the I.L.A. Maritime 
Ports Locals while being an I.L.A. member 
in good standing and works for at least 100 
hours during the year. After January 1, 1991 
the hours must be in work covered by the said 
collective labour agreement.
Once an employee had worked at least 300 

hours “during the year,” the employee became 
a member of the plans. Downey had worked 
for many years as a longshoreman, but had only 
worked 245 hours during his first year as a union 
longshoreman.

In the two years that followed the onset of 
Downey’s total disability, the plan administrator 
sent plan member statements crediting him with 
an additional 430 hours in 1992 and 575 hours in 
1993, based on the weeks he had collected work-
ers’ compensation benefits. Downey continued 
to receive plan member statements from 1993 to 
2000, but was not credited with any additional 
hours.

In 2000, the plan trustees came to the realiza-
tion that they had misinterpreted the plans and 
decided that Downey had never been a proper 
member. Downey brought an action for disability 
pension and welfare benefits.
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The trial court determined that Downey was never eli-
gible to receive disability pension or welfare benefits:

The plaintiff did not meet the plans’ eligibility re-
quirements which first arose on his becoming a mem-
ber of the union on July 2, 1991. Participation in the 
plan was only open to those union members who, ac-
cording to [the plans] was an “employee . . . provided 
that he works for at least 300 hours during the year. . . .”  
Unfortunately the plaintiff did not meet this proviso. 
After becoming a union member in July of 1991 the 
plaintiff only worked 245½ hours before ceasing work 

due to injury which resulted in total and permanent dis-
ability. He did manage to meet the minimum require-
ment to be considered an employee in that he worked 
for at least 100 hours during the year but he did not 
meet the minimum threshold of 300 hours to become 
eligible for membership in the plan. Even when factor-
ing in the hours credited to the plaintiff in error in 1992 
and 1993 when he was receiving [workers’ compensa-
tion] benefits the plaintiff still did not meet the require-
ments for disability pension benefits.
Downey made numerous arguments in this appeal:
•	 That nonunion work should be credited as hours 

worked “during the year”

•	 That his time on workers’ compensation should be 
credited toward membership in the plans

•	 That the administrator was bound by its earlier state-
ments crediting him with membership in the plans

•	 That he had a statutory right to membership in the 
plans pursuant to PBSA

•	 Those provisions of CLC protecting injured employees 
rendered him eligible for membership in the plans.

The Nova Scotia Court of Appeal found that nonunion 
work could not be credited toward membership in the plans. 
The requirement that a person work 100 hours as a member 
in good standing of the union in order to become an employ-
ee “carries over into the definition of a member.” The court 
read the employee and membership provisions together to 
find that Downey’s nonunion work during 1991 did not 
count toward eligibility for benefits.

The court also relied on the terms of the plans to find 
that Downey’s time on workers’ compensation could not 
be credited toward eligibility. Although the plan trustees 
passed a resolution to give credit for such time, no change 
had been made to the plan text. Downey was also not assist-
ed by the fact that a plan booklet may have said that those 
hours would be credited, since the booklet stated that it was 
provided as “an ‘outline’ of the plan and that it is the text of 
the plan that is the governing document.” Since the plan text 
itself did not contain a provision crediting time on work-
ers’ compensation, Downey could not rely on that time to 
establish eligibility.

Just as the plan booklet provided to Downey was not bind-
ing on the plan administrator, neither were the plan member 
statements. The court found that the statements were not an 
unambiguous promise of membership; rather, the statements 
were “for information only.” Further, even if the statements 
could be considered unambiguous promises, Downey failed 
to show that he had relied on those statements to his det-
riment. Under the doctrine of estoppel, proof of such det-
rimental reliance is necessary before a court will prevent a 
party from withdrawing from a promise.

Downey claimed that his reliance was shown through his 
continued payment of union dues. Yet, in discovery before 
trial, Downey had explicitly denied making any changes to 
his personal situation as a result of receiving the statements. 
The court found that this was proof that Downey had not 
relied on the statements to his detriment. As such, the plan 
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The court also relied on the terms of the 
plans to find that Downey’s time on workers’ 
compensation could not be credited toward 
eligibility. Although the plan trustees passed 
a resolution to give credit for such time, no 
change had been made to the plan text. 
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ni’s retirement. That contract provided for the payment 
of a pension to him for his life and the payment of the 
survivor benefit to his first wife. While Alcan’s error, 
repeated successively in the annual statements of ben-
efits provided to him beginning in 2002, is certainly 
unfortunate and did cause damages to Mrs. Ubaldini, 
it did not modify the contract.
Alcan is correct when it submits that an error does not 

give rise to any contractual right, particularly where pension 
or insurance matters are concerned.

On the question of moral damages, the court held that de-
spite the fact that the errors had not created new contractual 
rights, Alcan’s errors had done harm to Erika and an award 
of $10,000 in moral damages was appropriate.

One question that flows from this case is whether the 
result might have been different in a jurisdiction other 
than Quebec. Under the common law, Erika might have 
pleaded her case under negligent misrepresentation. If 
she could demonstrate that she relied on the annual state-
ments to her detriment, the case may have been decided 
differently. 

Ubaldini c. Rio Tinto Canada Management Inc., 2012 QCCS 4323.
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administrator was not estopped from recoiling on the prom-
ise of benefits contained in the plan member statements, if 
such promises were even made.

Downey also relied on Sections 14 and 17 of PBSA to 
found his claim for membership. Section 14 provides that:

Each employee who is engaged to work on a full-
time basis for an employer and is a member of a class of 
employees for which a pension plan is provided by that 
employer shall be eligible to become a member of that 
pension plan on and after . . . (i) twenty-four months 
have elapsed since the employee was first employed with 
a participating employer. . . .
The court found that Downey was not “a member of a 

class of employees for which a pension plan is provided” and 
therefore the protections in Section 14 did not apply. The 
class of employees was “not just unionized longshoremen 
without more, but rather unionized longshoremen who meet 
the eligibility qualifications for membership in the plan.” 
Since Downey did not meet the requirements for eligibility, 
he was not a member of the “class of employees” for which 
the plan had been provided.

Downey’s failure to establish membership in the plan 
was likewise fatal to his attempt to rely on Section 17 of 
PBSA. Section 17 enforces the vesting of pension benefits 
after two years of continuous membership in a pension 
plan. Again the court relied on the finding that Downey 

was never a member of the plan to rule that he could not 
avail himself of the protections provided in PBSA for the 
vesting of benefits.

Finally, Downey relied on the CLC to argue that he was 
entitled to benefits under the plans. Section 239.1 of CLC 
ensures that employee benefits will continue to accumulate 
while an employee “is absent from work due to work-related 
illness or injury.” The court held that:

An employee’s pension benefits can accumulate 
only if he is entitled to receive benefits. As explained 
earlier, the appellant did not meet the eligibility criteria 
to be a member of the plan and was not entitled to dis-
ability pension benefits under the plan. Accordingly, 
there were no such benefits which could “accumulate” 
while he was absent from work.
The ruling of the trial court to order costs in the amount 

of $45,000 by Downey was also upheld on appeal. Downey 
had advocated for payment of both parties’ costs out of the 
plans. Following the test for payment of costs out of a pen-
sion trust fund set out by the Supreme Court of Canada in 
Nolan v. Kerry, the Nova Scotia Court of Appeal held that 
the litigation was adversarial in nature, personal rather than 
representative of a class of claimants, and not necessary for 
the proper administration of the fund. As such, the trial 
court had properly exercised its discretion in awarding costs 
against Downey. 

Downey v. Halifax Port International Longshoremen’s Association, 
2012 NSCA 49.
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