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Married vs. Common Law Spousal Entitlement  
to Death Benefit

O n October 31, 2012, the Court of Appeal 
for Ontario released a decision on entitle-
ment to a preretirement death benefit un-

der Section 48 of the Ontario Pension Benefits Act 
(PBA), which departs from the established case law 
and has significant implications for pension plan 
administrators, plan members and their spouses.

Melodee and Ronald Carrigan married in 1973 
and separated in 1996, but were still legally mar-
ried when Ronald passed away in 2008. They nev-
er formalized their separation with a court order 
or separation agreement, and Ronald continued to 
pay Melodee’s expenses until his death. In 2002, 
Ronald designated Melodee and his two daughters 
as beneficiaries of any death benefits payable in re-
spect of his pension.

At the time of his death, Ronald was living 
in a conjugal relationship with Jennifer Quinn. 
Melodee and Quinn both claimed entitlement to 
Ronald’s death benefit. Quinn asserted that she 
was the rightful recipient as the spouse under Sec-
tion 48(1) of PBA. Melodee, on the other hand, 
claimed she and her daughters were entitled to the 
death benefit as the designated beneficiaries un-
der Section 48(6).

The trial court determined that although both 
Melodee and Quinn qualified as spouse under the 
definition provided in Section 1 of PBA, only one 
of them could qualify for purposes of a preretire-
ment death benefit. As Ronald and Melodee were 
living separate and apart at the time of Ronald’s 
passing, the trial court determined that Melodee 
was not entitled to benefits. Instead, the trial court 
ruled that Quinn, as the live-in spouse of Ronald 
at the time of his death, met the statutory defini-
tion of spouse as well as the requirement that she 
not be living separate and apart from him under 
Section 48(3), and was thus entitled to benefits.

The Court of Appeal for Ontario split two to 
one in favour of overturning the trial court’s deci-
sion, and all three of the judges provided written 
reasons.

The court held that Melodee was entitled to the 
preretirement death benefit in her capacity as one 
of the three designated beneficiaries. The court 
found that both Melodee and Quinn qualified as 
spouse under Section 1 of PBA: Melodee because 
she was legally married to Ronald, and Quinn be-
cause she lived in a conjugal relationship with Ron-
ald for at least three years at the time of his death.

The court decided that the reference to spouse 
in Subsection 48(3) of PBA only refers to a mar-
ried spouse, because a common law spouse—by 
definition—cohabitates with the member. Because 
Ronald and Melodee were living separate and 
apart at the time of his death, the circumstance 
in Section 48(3) was engaged rendering Section 
48(1) inapplicable, and no spousal priority issue 
arose. Neither Melodee nor Quinn is entitled to 
the pension benefit as a spouse, and where there 
is no eligible spouse, the death benefit devolves to 
the designated beneficiary or beneficiaries under 
Section 48(6).

The court did not believe there was a policy 
reason for preferring the entitlement of a cohab-
iting spouse over a married spouse, preferring 
instead to “interpret the statute to allow pension 
members the freedom to order their affairs in a 
way that suits their particular circumstances.”

The concurring opinion agreed that the defini-
tion of spouse in Section 1 of PBA contemplates 
two categories of spouse, and that the scheme of 
Section 48 is designed to apply to a situation where 
a member has only one spouse at a time. If, at the 
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time of death, the member has a married spouse with whom 
he is living separate and apart, the designated beneficiary will 
be entitled to the death benefit under Section 48(6), regard-
less of whether the plan member was living with a person 
who fell within the definition of spouse.

The dissenting opinion reflects the common understand-
ing of how Section 48 of PBA operates. It described Section 
48 as setting out a priority scheme that gives precedence to 
the member’s cohabiting spouse at the date of death, provid-
ed the spouse has not waived his or her entitlement and is 
not otherwise disentitled to the benefit under Section 48(3).

The dissenting opinion observed that the definition of 
spouse does not give priority to a married spouse over a com-
mon law spouse, nor does Section 48(1) state that a married 
spouse has priority. To read the reference to spouse in Section 
48(3) as only meaning a married spouse is a more restrictive 

meaning than under Section 1. Section 48(1) does not apply 
to Melodee because even though she met the statutory defi-
nition of spouse on the date of death, she was living separate 
and apart from Ronald.

Plan administrators have operated under an assumed pri-
ority scheme for decades, which now may no longer exist. In 
particular, the entitlements of common law spouses to pre-
retirement death benefits will now depend on whether the 
member has a married spouse from whom he or she is not 
divorced and is still recorded as the designated beneficiary. 
Member communications should be reviewed and revised 
where appropriate.

Given that this decision is at odds with the law as under-
stood by the pension industry, and the fact that there is a 
strong dissent and three sets of written reasons, it would not 
be surprising to see the common law spouse seek leave to ap-
peal to the Supreme Court of Canada. 

Carrigan v. Carrigan Estate, 2012 ONCA 736.
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even if they only succeeded on their deceit claim. There was 
no part of the claim against Teck that could be dismissed, 
and the court declined further comment.

The application to dismiss the claims against Towers re-
lied on the historical meaning professional negligence in the 
Limitations Act, which was another class of case in which the 
limitation clock could be postponed. In 1975, the year the 
Limitations Act was passed, professional negligence referred 
only to claims in contract against professionals by their cli-
ents. Here, Towers asserted that it advised Teck on the im-

plementation of the new pension plan and was not involved 
in the design, recommendation, creation or distribution of 
communications to members related to the plan; therefore, it 
was not a professional advisor.

The court declined to attribute a narrow meaning to pro-
fessional negligence as advocated by Towers, and acknowl-
edged that the law had expanded since 1975 to find profes-
sionals liable in negligence to nonclients, at least in some 
circumstances.

In sum, the court dismissed the claim against the pension 
fund society but declined to make an early determination to 
vanquish the claims against the other defendants. 

Weldon v. Teck Metals Ltd., 2012 BCSC 1386.
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