
benefits magazine april 201358

legal & legislative reporter

Court Considers Plaintiff’s Retaliatory  
FMLA and ERISA Claims

T he United States Court of Appeals for the 
Sixth Circuit permits the plaintiff to pro-
ceed with her claim that she was termi-

nated due to excessive use of Family and Medical 
Leave Act (FMLA) leave, but dismisses her ERISA 
retaliatory discharge claim.

The plaintiff was employed as a nurse with the 
defendant hospital. In 2003 and 2004, the plain-
tiff was counseled for poor attendance. In spring 
2005, the plaintiff ’s husband, who was covered 
under her insurance, was diagnosed with cancer 
and received radiation treatments. Around the 
same time, the plaintiff developed an aneurysm 
behind her left eye and underwent surgery. The 
plaintiff took four months of FMLA leave. She re-
turned to work in October 2005 with reduced vi-
sion and decreased endurance. The plaintiff then 
underwent a second eye surgery in 2006.

The following year, the plaintiff took more in-
termittent FMLA leave to address additional com-
plications from the aneurysm. The plaintiff was 
disciplined for excessive absenteeism in June 2007. 
When the plaintiff complained, the defendant 
agreed that she should not have been disciplined 
for FMLA-approved absences. Nevertheless, the 
plaintiff ’s attendance continued to be listed on 
her annual performance evaluations as an area of 
concern. The plaintiff received a verbal warning 
for insubordination in early 2008. Later that year, 
the plaintiff was reported for taking a patient off 
of Vicodin without a proper physician’s order. The 
plaintiff admitted the error but was again cited for 
insubordination two weeks later.

The defendant suspended the plaintiff and 
begun an investigation into her record. In ac-
cordance with established policy, the defendant 
terminated the plaintiff ’s employment. The de-
fendant maintained that although the plaintiff ’s 
entire disciplinary file was reviewed, the termina-
tion was based solely on the Vicodin incident. The 
plaintiff was terminated effective October 3, 2008, 
at the age of 55.

The plaintiff initiated an action alleging dis-
ability and age discrimination under federal 
and state law, including violations of FMLA and 
ERISA. The district court granted summary judg-
ment in favor of the defendant. The district court 
determined that the plaintiff had not established a 
prima facie case of age discrimination, disability 
discrimination, or retaliation or interference un-
der ERISA. As to the plaintiff ’s FMLA retaliation 
claim, the district court presumed that the plain-
tiff had established a prima facie case, but found 
that she had failed to produce sufficient evidence 
of pretext. The plaintiff then filed this appeal.

The Sixth Circuit first considers the plaintiff ’s 
FMLA retaliation claim. The Sixth Circuit agrees 
with the district court that there is no express 
statement in the record that the plaintiff was ter-
minated for using FMLA leave. However, the court 
finds that there is sufficient evidence from which 
a jury could infer that the plaintiff ’s use of FMLA 
leave factored into her termination. Moreover, the 
court finds that the plaintiff has presented suffi-
cient evidence from which a jury could infer that 
the defendant’s stated reason for the termination 
was pretextual and the actual reason for the termi-
nation was the plaintiff ’s excessive use of FMLA 
leave. Thus, the Sixth Circuit reverses the district 
court’s dismissal and permits the plaintiff to pro-
ceed with her FMLA retaliation claim.

The Sixth Circuit then considers the plaintiff ’s 
claim of age discrimination and affirms the district 
court’s dismissal. The Sixth Circuit finds that the 
district court properly considered the relevant fac-
tors for a claim of age discrimination. The plaintiff 
sought to draw a comparison between herself and 
three younger employees who were cited for chart-
ing errors but were not terminated. The Sixth Cir-
cuit finds that the district court properly conclud-
ed that the younger employees were not “similarly 
situated” to the plaintiff. The Sixth Circuit finds 
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the plaintiff ’s charting error clearly distinguishable 
from the charting errors of the younger employees. 
The Sixth Circuit affirms the district court’s deci-
sion that the plaintiff did not establish a prima facie 
case of age discrimination.

The Sixth Circuit also affirms the district court 
dismissal of the plaintiff ’s claim of disability dis-
crimination. The Sixth Circuit, however, disagrees 
with the district court and finds that the plaintiff 
did establish a prima facie case of disability dis-
crimination. Nonetheless, the Sixth Circuit comes 
to the same conclusion as the district court by de-
termining that the plaintiff has failed to establish, 
by a preponderance of the evidence, that the prof-
fered reason for her termination was pretextual. 
The court finds no evidence that the plaintiff ’s 
disability was discussed prior to her termination; 
therefore, there is no reason to question the defen-

dant’s assertion that the plaintiff was terminated 
for the Vicodin incident.

Finally, the Sixth Circuit considers the plain-
tiff ’s claim that she was terminated in retaliation 
for exercising her rights under an ERISA employee 
benefits plan. The plaintiff maintains that she was 
terminated shortly after incurring extraordinary 
medical expenses and argues that it could be in-
ferred that the decision makers, who worked in the 
health care field, would have known that the medi-
cal bills incurred by her and her husband were sub-
stantial. The court finds that there is “simply no ev-
idence” that the defendant terminated the plaintiff 
with the specific intent of avoiding future medical 
bills. The court also notes that because the defen-
dant paid the same flat monthly premium rate for 
health insurance for each of its employees, it had 
no financial incentive to terminate her. The Sixth 
Circuit affirms dismissal of this claim.  

Laws v. HealthSouth Northern Kentucky Rehabilita-
tion Hospital Limited Partnership, No. 11-6360 (6th Cir. 
Dec. 11, 2012).
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notes that federal regulations do not address when 
employer contributions to an ERISA plan become 
plan assets. The court has previously held that un-
paid employer contributions are not plan assets 
unless specific and clear language in the plan doc-
uments or other evidence so indicates. The court 
also notes that other circuits have held that an em-
ployer’s failure to pay contributions owed simply 
makes the employer a debtor of the ERISA plan 
and not a fiduciary of plan assets.

After reviewing the applicable case law, the 
Eleventh Circuit concludes that the unpaid em-
ployer contributions were not plan assets and, 

therefore, the defendant was not liable for breach 
of fiduciary duty. The court notes that even 
though the plaintiff had a legal right to the un-
paid benefits, there was not a clear intent in the 
language of the plan to create a fiduciary relation-
ship. Thus, the court finds that this right “does 
not transform unpaid employer contributions 
into plan assets.” Without “clear and specific lan-
guage indicating the fringe benefits are ‘plan as-
sets’ before they are actually remitted to the plan,” 
the Eleventh Circuit concludes that the unpaid 
funds are not plan assets and affirms the district 
court’s dismissal of the plaintiff ’s claim for breach 
of fiduciary duty.  

Pantoja v. Edward Zengel & Son Express Inc. et al., 
No. 12-10036 (11th Cir. Dec. 11, 2012).




