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DiSABility BeNefitS

by | Anthony Guindon

Court Finds Plaintiff Capable of “Gainful Employment,” 
Ineligible for Long-Term Disability Benefits

I n Bain v. The Great-West Life Assurance Com-
pany, the Supreme Court of British Columbia 
held that the plaintiff, a carpenter by trade, 

was ineligible for long-term disability benefits un-
der an employer-sponsored policy on the basis 
that he was capable of “gainful employment” 
within the terms of the policy.

The plaintiff Robert Bain was employed by the 
city of Calgary in March 1997. In late summer 
2007, Bain requested a leave of absence, which 
was denied. Bain then claimed to have suffered a 
back injury and did not work from August 26 to 
September 22, 2007. One month after returning 
to work, Bain again requested a leave of absence, 
which was again denied. In the interim, Bain had 
received a written offer of employment from Avi-
on Construction Ltd. as a construction supervisor. 
Bain accepted the offer.

Meanwhile, in light of Bain’s physical prob-
lems, the city issued a notification of accommoda-
tion on November 26, 2007, and Bain was offered 
work as a parts service clerk at a slightly lower rate 
of pay and fewer hours per week than his previous 
position. From August 27 to September 24, 2007 
and from October 22 to December 20, 2007, Bain 
received short-term disability benefits from the 
city.

Bain began working for Avion on December 3, 
2007; however, he did not resign from his employ-
ment with the city. Bain called in sick until De-
cember 21, 2007, worked for a few days thereafter, 
and then advised the city that he required time off 
for a family emergency. Bain then took vacation 
time for the majority of January 2008.

Effective February 12, 2008, the city terminated 
Bain’s employment on the grounds that he had not 
been truthful about his employment with Avion. 
Following his termination, Bain held a number of 
short-term positions. From April 3, 2008 to June 
27, 2008, Bain worked as a project superintendent 
for Western Construction and Combustion Ser-

vices Inc.; from August 25 to September 17, 2008 
at Conco Contracting Corp. as a superintendent 
of construction; and from October 28, 2008 to 
November 13, 2008 at EllisDon Forming Ltd. as a 
carpenter/foreman.

In addition, Bain received short-term disability 
benefits through the city’s group insurance policy 
from December 24, 2007 to December 23, 2009, 
at which point the insurer determined that Bain 
was capable of obtaining gainful employment and 
hence was not disabled within the meaning of the 
policy.

Both prior to and following the termination 
of his benefits, Bain had met with a number 
of medical, rehabilitation and physical capac-
ity professionals. On balance, these profession-
als found that Bain suffered from chronic back 
pain which limited his capacity for physical 
work. Nevertheless, some of these profession-
als determined that he was capable of obtaining 
some forms of gainful employment, though in 
different fields and at lower rates of pay than his 
previous employment as either a construction 
supervisor or carpenter.

The Supreme Court of British Columbia 
noted that although the ultimate onus rests on 
a plaintiff to prove disability when benefits are 
terminated at the time of the change from what 
is often referred to as the “own occupation” part 
to the “any occupation” part of a disability pol-
icy, there is an evidentiary shift after a prima 
facie case has been established. If a plaintiff ad-
duces enough evidence to suggest total disabil-
ity, the insurer would be called upon to present 
evidence of other work that the plaintiff could 
perform.

Following a review of the evidence, the court 
held that a determination of whether an insured 
is totally disabled is a question of fact dependent 
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on the wording of the policy and an assessment by 
the court of the abilities of the insured.

With respect to the medical and occupational 
evidence, the court held that there was no physical 
reason why Bain could not undertake the different 
kinds of positions suggested by the various profes-
sionals, and that Bain had seriously exaggerated 
the amount of pain from which he suffered. This 
evidence was further bolstered, in the court’s view, 
by a review of Bain’s employment since 2007. The 
court also found that Bain had failed to mitigate 
his damages by failing to seek appropriate reha-
bilitative treatment or thoroughly searching for 
alternative employment.

In light of the evidence, the court held that it 
could not “conclude that Mr. Bain is disabled merely 
because he has not been able to find work when 
he has not looked for work.” Furthermore, the 
court held that the evidence suggested that “there 
are a number of occupations which Mr. Bain can 
perform . . . [and] that the remuneration available 
from those positions are sufficient to produce for 
Mr. Bain a 40-hour work week or the equivalent of 
a 40-hour work week which will provide Mr. Bain 
with an income in excess of 50% of what he was 
earning at the city.” Accordingly, Bain was found 
not to be totally disabled within the meaning of the 
policy and the action was dismissed. 

Bain v. The Great-West Life Assurance Company, 2012 
BCSC 1335.
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ment to properly reflect PBSA and not PBDA. The 
wife argued that it was a mutual mistake of the 
parties to refer to the PBDA, and that the agree-
ment should be fixed to reflect the true intention 
of the parties.

The court noted that the remedy of rectifica-
tion should be used cautiously, in recognition of 
the importance of preserving confidence in writ-
ten agreements and not as a substitute for due dili-
gence. There is a heavy onus upon the party seek-
ing to rectify a contract to prove that it does not 
reflect the true and outwardly expressed intention 
of the parties.

The court, however, had no hesitation in find-
ing in favour of the wife to rectify the separation 
agreement. This was due in large part to the ad-
mission of the wife’s counsel that it was his inad-
vertent error in referring to the wrong legislation, 
and the corresponding lack of a direct statement 
from opposing counsel that either intended to 
refer to an otherwise inapplicable statute in the 
agreement.

This decision serves as a reminder to carefully 
consider and cite the appropriate legislative en-
actments when drafting pension division agree-
ments, to avoid subsequent disputes at the imple-
mentation stage. 

Madsen v. Madsen, 2012 BCSC 1535.
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