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Health care reform makes promoting wellness programs a national policy, 
clarifying conflicting guidance from federal and state laws. In 2014, plan 

sponsors can move forward more confidently with these programs.

M
any employers want to offer wellness pro-
grams in their ongoing efforts to reduce 
health care costs and improve productiv-
ity. Wellness programs—which range from 
subsidized gym memberships to behavior 

modification programs—shift resources to preventive care, 
yielding more benefits for each dollar spent on health care. In-
vestments in these programs typically provide at least a two-
fold return in workplace attendance, efficiency and morale.1

However, employers’ efforts to establish wellness pro-
grams are often stymied by laws designed to keep medical 
issues out of the workplace. Laws targeting discrimination 
and protecting privacy have effectively curtailed many well-
ness programs. Since 2006, the Health Insurance Portability 
and Accountability Act (HIPAA) wellness regulations ad-
opted by the Department of Labor (DOL), the Department 
of Health and Human Services (HHS), and the Department 
of the Treasury (Treasury) have tried to create a “safe harbor” 
for employers seeking to implement wellness programs. Un-
fortunately, the harbor has not been all that safe. The federal 
agencies charged with enforcing antidiscrimination and pri-
vacy laws have not always agreed, and wellness programs re-
main subject to unfriendly state laws. This regulatory turmoil 
has often translated to liability for well-meaning employers.

The good news? Beginning January 1, 2014, the Patient 
Protection and Affordable Care Act of 2010 (ACA) will resolve 
these conflicts. ACA codifies the HIPAA wellness regulations 

and will shield wellness plans from federal agencies’ inconsis-
tent policies, and curb attacks by plaintiffs’ lawyers looking to 
enforce stricter state laws aimed at preventing discrimination 
and protecting privacy. ACA even provides for $200 million 
in grants to small employers wishing to establish such plans.2

ACA’s buttressing of the safe harbor is perhaps best il-
lustrated by the new laws governing smoking-cessation pro-
grams. Tobacco use is the leading cause of preventable death 
in the United States. Smokers cost the nation $96 billion in 
direct medical costs and $97 billion in lost productivity,3, 4 

making smoking-cessation programs employers’ first choice 
for wellness plans.

However, although the Equal Employment Opportunity 
Commission (EEOC) has not offered any guidance on the sub-
ject, under the 2008 Americans with Disabilities Act Amend-
ments Act (ADAAA), nicotine addiction is arguably a disability 
that prevents employers from singling out smokers for different 
treatment. In addition, 29 states and the District of Columbia 
have laws elevating smokers to a protected class,5 either explic-
itly protecting smokers from discrimination or forbidding em-
ployers from banning their employees’ off-duty smoking.

Until the ACA’s antismoking provisions take effect, em-
ployers implementing smoking-cessation programs contem-
plating anything more than voluntary seminars continue to 
be exposed to litigation.

By contrast, ACA considers smoking cessation to be an 
“essential health benefit” worthy of special treatment and ex-
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pressly encourages employers to adopt 
smoking-cessation programs.6 The fed-
eral statute will preempt the state laws 
that often thwart employers’ attempts to 
address the smoking problem. After the 
start of the new year, an employer will be 
able to safely incorporate a results-based 
smoking-cessation program into its well-
ness plan. Moreover, new regulations will 
allow employers to offer greater financial 
incentives for participating in smoking-
cessation programs than they can for any 
other type of wellness program. ACA 
will also require all insurers to cover the 
costs of smoking-cessation medication 
and educational programs.

What Laws Govern?
Numerous federal laws govern 

wellness plans. Employers adopt-
ing wellness programs must navigate 
through the American with Disabili-
ties Act (ADA) as expanded in 2008 
by ADAAA, the Genetic Information 
Nondiscrimination Act (GINA) and 
the Age Discrimination in Employ-
ment Act (ADEA). If its wellness pro-
gram is a “health plan,” the employer 
must also comply with HIPAA and the 

Consolidated Omnibus Budget Recon-
ciliation Act (COBRA).

ADA and ADAAA
ADA and ADAAA prohibit dis-

crimination against employees who 
have a physical or mental disability. 
Disabled employees7 must be afforded 
the same opportunity to earn the ben-
efit contemplated by a particular well-
ness program. Employers must beware 
of unintended discrimination. For ex-
ample, a program rewarding employ-
ees who achieve a certain body mass 
index may unlawfully discriminate 
against employees taking steroids or 
other medications. Similarly, reward-
ing participation in a walking regimen 
may unlawfully discriminate against 
wheelchair-bound employees.

GInA
GINA prevents employers from ask-

ing for genetic information and from 
using genetic information for under-
writing purposes (such as determining 
eligibility to participate in a health plan 
or setting the amounts of premiums, 
copayments or deductibles).8 Genetic 

information is more broadly defined 
than one might expect. It includes fam-
ily medical histories, which many well-
ness programs use to determine at-risk 
employees.9 Employers may not use re-
wards to induce individuals to provide 
such genetic information.10

An exception applies where an em-
ployer requests genetic information 
within a voluntary wellness program. An 
employer may reward participants for 
completing health risk assessments that 
potentially reveal family medical history 
or other genetic information, if the as-
sessment clearly states that the reward is 
available whether or not the participant 
completes questions regarding genetic 
information. The information must go to 
only the employee and a licensed medical 
professional and may not be disclosed to 
the employer except in aggregate terms 
that do not disclose the identity of spe-
cific individuals.11

ADEA
ADEA prohibits discrimination 

against employees over the age of 40 
because of their age. Employers are 
not likely to discriminate intention-
ally against older employees. To the 
contrary, older employees tend to have 
more health care needs and therefore 
provide a greater source for cost sav-
ings. However, employers must be 
wary of unintentionally discriminating 
against older employees. The U.S. Su-
preme Court held that policies having a 
disparate impact on older employees are 
unlawful.12, 13 Employers should be cau-
tious of wellness programs that provide 
rewards or set goals that older employ-
ees are less likely to obtain.

HIPAA
Wellness programs that are also 

ACA and wellness

takeaways >>
•   Laws designed to keep medical issues out of the workplace—specifically those targeting 

discrimination and protecting privacy—have stymied some employee wellness efforts.

•   HIPAA wellness regulations have tried to create a safe harbor, but the federal agencies 
don’t always agree, and state laws may make wellness programs more challenging.

•   ACA will shield wellness plans from federal agencies’ inconsistent policies and legal 
attacks based on stricter state laws.

•   ACA increases the maximum reward or penalty available under a wellness program from 
20% to 30% of the cost of health care coverage, and allows DOL, HHS and Treasury to 
increase the limit to 50%.

•   Grants are available to small businesses to develop comprehensive wellness programs. 
Recipients must submit a detailed plan addressing changes needed to promote healthy 
living and reduce disparities.

•   ACA and HIPAA do not change how wellness programs are taxed.
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“health plans” must comply with the Employee Retirement 
Income Security Act of 1974 (ERISA) and, most notably, 
HIPAA. Generally, if a wellness program provides medical 
benefits by reimbursing the participant or by paying a medical 
provider directly, or if the wellness program involves actual 
testing or screening, it is a health plan.14 HIPAA rules prohibit 
discrimination in eligibility, premiums, deductibles and ben-
efits based on an employee’s health status, medical condition 
or history, claims history, prior receipt of health care, genetic 
information, evidence of insurability or disability.

COBRA
If a wellness plan is a health plan, then it is a benefit that 

must be provided to terminated employees in accordance 
with COBRA. While a terminated employee subject to  
COBRA may have to reimburse the employer for the costs of 
gym membership or health screening tests, employers might 
be required to continue offering any wellness incentives, re-
wards or discounts even after separation from employment. 

The unsafe Harbor
In 2001, DOL, HSS and Treasury jointly issued interim 

rules and proposed regulations attempting to provide guide-
lines for employers adopting wellness plans.15 On December 
13, 2006, they published joint final regulations on HIPAA 
nondiscrimination provisions,16 which included specific 
guidance on wellness programs.

Wellness programs that were truly “voluntary” were 
deemed acceptable. These programs, often referred to as par-
ticipatory wellness programs, are considered voluntary if par-
ticipation is not required; there is no penalty for nonpartici-
pation; and only nominal noncash rewards, such as T-shirts 
and baseball caps, are provided. Examples of participatory 
wellness programs are rebates for gym membership and op-
tional health education seminars.

More common are health-contingent wellness programs. 
These programs require an employee to achieve certain 
health factor standards (such as weight loss, lower blood 
pressure or smoking cessation) to get a reward. HIPAA 
wellness regulations further provide that health-contingent 
wellness programs offering more substantial rewards for par-
ticipation or achieving certain results do not violate HIPAA’s 
nondiscrimination provisions if:

 1. Any reward or penalty is limited to 20% of the total 
cost of employee-only coverage, or 20% of the cost of 

family coverage if the entire family can participate in 
the wellness program (increasing to 30% under ACA).

 2. The wellness program promotes health and prevents 
disease (a reasonable chance of doing so is enough, and 
the benefits do not have to be medically proven).

 3. Participants must have the opportunity to qualify for 
the benefit at least annually.

 4. Rewards are available to all similarly situated individu-
als. (Alternative standards for obtaining the reward, or 
a waiver if there is no reasonable alternative standard, 
must be provided to any individual for whom meeting 
the standard is unreasonably difficult due to his or her 
medical condition.17)

 5. The employer discloses the alternative standards and 
waivers to all employees.

Though these regulations encourage employers to expand 
their wellness programs, the safe harbor is not as protect-
ed as it might appear. HIPAA also requires wellness pro-
grams to comply with all other applicable federal laws and 
more restrictive state laws.18 As noted above, more than half 
the states forbid employers from treating smokers differ-
ently than other employees. State statutes often define dis-
ability more broadly, and protect employee privacy more  
vehemently, than federal statutes do. Consequently, HIPAA- 
compliant wellness programs have been vulnerable to chal-
lenges brought under state law.

The regulatory waters are not so calm under federal law ei-
ther. The Employee Benefit Security Administration (EBSA), 
which crafted the HIPAA wellness regulations in conjunction 
with HHS and Treasury, sought assurances from EEOC (its sis-
ter agency at DOL charged with enforcing ADA and ADAAA) 
that the regulations were also ADA- and ADAAA-compliant. 
However, EEOC declined to adopt policies consistent with the 
HIPAA regulations. While EBSA opined that HIPAA allows an 
employer to condition enrollment in a health plan upon the 
employee’s taking a health risk assessment, EEOC expressed a 
contrary opinion in its informal remarks to the American Bar 
Association19, 20 and in a 2009 opinion letter.21 When regula-
tions issued under HIPAA determined that a reward limited to 
20% of the total cost of health care coverage did not make par-
ticipation in a wellness plan “involuntary,” EEOC initially is-
sued a concurring statement, which it quickly withdrew.22 And 
while conditioning health plan enrollment on participation in 
a wellness program is allowed under HIPAA, EEOC said that 
ADA may prohibit such discrimination.23

ACA and wellness
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ACA Calms the Seas
ACA codifies the HIPAA wellness 

regulations, effective for plan years be-
ginning on or after January 1, 2014.24 
The regulations will then have congres-
sional authority and not be subject to 
the differing views of the various fed-
eral agencies. ACA also preempts any 
state law that would prevent its imple-
mentation.25 State antidiscrimination 
and privacy laws may no longer be used 
to attack wellness programs. Employers 
will truly have a safe harbor for their 
wellness programs.26

ACA also increases the maximum 
reward or penalty available under a 
wellness program from 20% to 30% 
of the cost of health care coverage 
and allows DOL, HHS and Treasury 
to further increase the limit to 50%. 
The departments have taken Con-
gress up on this offer, increasing the 
maximum permissible rewards and 
penalties available under smoking-
cessation programs to 50% of the cost 
of health care coverage. The jointly 
proposed regulations would take ef-

fect for plan years beginning on or 
after January 1, 2014.27

The proposed regulations also clar-
ify what employers must do to offer 
alternatives to similarly situated em-
ployees who cannot participate in the 
wellness program or achieve the health 
standard required for a reward. And 
importantly, employers will not have to 
plan for such alternatives until an em-
ployee requests one.

ACA also provides funding up to 
$200 million for small businesses to 
create comprehensive wellness pro-
grams for their employees. To qualify, 
an employer must (1) have no more 
than 100 employees who work 25 hours 
or more per week; (2) not already have a 
wellness program; and (3) use the grant 
for a comprehensive wellness program 
(one that informs participants about 
health and staying healthy, encourages 
participation, helps behavior changes 
and encourages healthy habits). These 
funds come with strings attached. 
Among other things, grant recipients 
must submit a detailed plan addressing 

changes needed to promote healthy liv-
ing and reduce disparities.28

Beware the Tax Man
One thing ACA and HIPAA wellness 

regulations do not change is the taxabil-
ity of wellness benefits. Wellness pro-
grams may be implemented by employ-
ers under the safe harbor, but employees 
may still have to pay mooring fees.

Benefits employees receive for 
medical care under a health plan gen-
erally are excluded from employees’ 
gross incomes for tax purposes.29 How-
ever, benefits that only promote general 
health do not qualify as medical care for 
these purposes.30 Flu shots and medical 
screenings may be exempt because they 
serve a preventive or diagnostic func-
tion, but workplace wellness benefits 
such as reimbursement of gym mem-
berships or Weight Watchers’ fees may 
be taxable income. Employer-provided 
rewards, prizes and gifts are also taxable 
income.31 While a baseball cap may be 
excluded from an employee’s gross in-
come as a de minimis benefit, the value 
of Super Bowl tickets received as a well-
ness program reward likely will be tax-
able income to the lucky employee.

Employers themselves should still 
be safe from additional taxes when they 
implement wellness programs. The costs 
of administering a wellness program 
should be deductible from the employ-
er’s gross income as a business expense.32

Employers May Soon Act  
With More Confidence

With ACA’s enactment, promoting 
wellness programs—and in particu-
lar smoking-cessation programs—has 
become national policy. ACA clears a 
path through the minefield of federal 
and state antidiscrimination and pri-

ACA and wellness

learn more >>
Education
32nd Annual iSCEBS Employee Benefits Symposium
September 22-25, Boston, Massachusetts
For more information, visit www.ifebp.org/symposium.
ACA university
ongoing virtual learning center
For more information, visit www.ifebp.org/acau.
59th Annual Employee Benefits Conference
october 20-23, Las Vegas, Nevada
For more information, visit www.ifebp.org/usannual.

From the Bookstore
Healthy Employees, Healthy Business: Easy, Affordable Ways  
to Promote Workplace Wellness, Second Edition
Ilona Bray. nolo. 2012.
For more details, visit www.ifebp.org/books.asp?8907.
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glucose test and online health evaluation) ruled the program fell within the 
ADA’s “bona fide health plan” safe harbor and that a $20 payroll deduction 
for not participating was legal under the ADA’s safe harbor provided in 42 
U.S.C. §12201(c)(2)].
 23. JCEB Qs & As to EEOC (2006), Q&A 3; EEOC Notice 915.02 (July 
27, 2000), Q&A 22 at fn. 77.
 24. ACA §1201.
 25. ACA §1321(d); see also Altria Group, Inc. v. Good, 555 U.S. 70 (2008) 
and Pac. Gas & Elec. Co. v. State Energy Resources Conserv. & Devel. Comm’n, 
461 U.S. 190, 226 (1983).
 26. Some amendments made by ACA do not apply to grandfathered 
plans, which would still be subject to the 2006 HIPAA wellness regulations.  
However, DOL, HHS and Treasury believe they have sufficient rule-making 
authority under ACA and HIPAA to give grandfathered plans the same flex-
ibility to promote wellness programs and avoid inconsistency across group 
health coverage.  77 Fed. Reg. 70620 (November 26, 2012) (to be codified at 
29 C.F.R. pt. 2590).
 27. 77 Fed. Reg. 70620 (November 26, 2012) (to be codified at 29 C.F.R. 
pt. 2590).
 28. ACA §4201(c)(2)(A).
 29. 26 U.S.C. §§105(b), 106.
 30. Treas. Reg. §1.213(e)(1)(ii).
 31. 26 U.S.C. §74(a).
 32. 26 U.S.C. §162(a).

vacy laws. Now that ACA has been pushed through Con-
gress and survived challenge in the Supreme Court, there 
is more certainty and clearer guidance for employers that 
want wellness programs in the workplace. In 2014, employ-
ers will be able to confidently implement wellness programs 
that benefit their bottom lines by reducing health care costs 
and improving employee productivity and morale.  

Editor’s note: Benefits Magazine goes to press about four 
weeks before distribution. Please be aware that federal agen-
cies are continually releasing regulatory guidance regarding 
ACA. The latest guidance and updates are available at www 
.ifebp.org/acacentral.
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