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reinstatement, Compensation ordered against 
employer for Failure to accommodate disability

in Fair v. Hamilton-Wentworth District School 
Board, the Human Rights Tribunal of Ontario 
considered appropriate remedies in a case 

where an employer had discriminated against an 
employee contrary to the Human Rights Code 
(the Code) by failing to accommodate her dis-
ability and eventually terminating her employ-
ment. The tribunal ordered that the employee be 
reinstated to a suitable position and compensated 
for lost earnings and injury to her dignity, feel-
ings and self-respect.

The applicant, Sharon Fair, began working for 
the Hamilton-Wentworth District School Board 
on October 24, 1988. She became a supervisor 
in September 1994 and was responsible for over-
seeing asbestos removal. In the fall of 2001, Fair 
developed a generalized anxiety disorder in “re-
action to the highly stressful nature of her job, 
and fear that, in making a mistake about asbestos 

removal, she could be held personally liable for 
a breach of the Occupational Health and Safety 
Act.” Fair began receiving long-term disability 
benefits through the Ontario Teachers Insurance 
Plan (the plan) on March 14, 2002.

While Fair was receiving disability benefits, 
the plan requested and obtained medical infor-
mation in order to determine her ongoing eligi-
bility. In November 2003, the employer requested 
medical information from Fair, and she provided 
a report from her treating psychiatrist in Decem-
ber 2003.

In March 2004, Fair was assessed as being 
capable of gainful employment and, as such, 
her disability benefits were terminated on April 
3, 2004. A medical report from the employer’s 
physician dated May 21, 2004 concurred that 
Fair “would not be able to function in a job 
which entailed responsibility for health and 
safety issues, nor any duties which would leave 
her at risk for personal liability” but that “out-
side these limitations and restrictions, Ms. Fair 
is otherwise capable of gainful employment.” 
The employer did not identify another suitable 
position for Fair and terminated her employ-
ment on July 9, 2004.

Fair filed an application with the Human 
Rights Tribunal of Ontario alleging that she ex-
perienced discrimination in employment be-
cause of disability contrary to Section 5 and Sec-
tion 9 of the Code in relation to her efforts to 
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obtain accommodation for her disability and in relation to 
the termination of her employment.

Decision on liability
In its decision dated February 17, 2012, the tribunal 

found that the employer discriminated against Fair by 
failing to accommodate her disability-related needs.

More specifically, the tribunal held that the employer 
failed to “actively, promptly and diligently canvas pos-
sible solutions to the applicant’s need for accommoda-
tion,” and outlined seven of the employer’s actions or 
omissions to support its finding:

1. The employer was not open to canvassing all pos-
sible accommodation solutions.

2. The employer refused to meet with the plan’s voca-
tional rehabilitation consultant to discuss possible 
accommodation on the basis that it did not have 
enough information about Fair’s restrictions and 
limitations. According to the tribunal, the em-
ployer should have attended the meeting in order 
to obtain the information it required.

3. The employer did not take an active role in search-
ing for a reasonable accommodation as demon-
strated by its refusal to provide Fair with a copy of 
the essential duties of her job.

4. By delaying its meeting with Fair until October 
2003, the employer failed to consider her for va-
cancies within the organization.

5. When faced with ambiguous medical information, 
the employer failed to seek clarification from Fair’s 
treating psychiatrist regarding her capacities and 
limitations.

6. When it eventually requested that Fair submit to a 
medical evaluation, the employer encouraged the 
expert to conclude that Fair was not worthy of ac-
commodation, including characterizing her as “ex-
tremely manipulative” and “extremist.”

7. By maintaining its position that Fair’s condition re-
stricted her from all supervisory positions, the em-
ployer failed to consider whether she might be able 
to fill alternative positions within the organization.

In addition, the tribunal held that the employer had a 
duty to provide the applicant with available opportuni-

ties elsewhere in the organization. The employer argued 
that it was not required to transfer the applicant to an 
alternative position until she had reached her maximum 
medical recovery and it was determined whether she 
would be able to return to her previous job. The tribunal 
disagreed, holding that:

In any event, even if the respondent believed 
that the applicant could eventually return to her 
pre-absence position, there is no reason not to have 
provided the applicant with available opportunities 
on a temporary basis, until the situation was clari-
fied. The evidence demonstrates that a number of 
employees were filling positions on a temporary 
basis.
The tribunal determined that upon receiving the 

medical report advising that Fair was capable of alterna-
tive employment, the employer should have considered 
her ability to perform alternate employment opportuni-
ties instead of simply terminating her employment. The 
tribunal also found that there were vacancies within the 
organization that could have been filled by the applicant 
without causing undue hardship to the employer. As a 
result, the tribune held that the employer discriminated 
against Fair on the basis of her disability by failing to ac-
commodate her from April 2003 onward.

Following the hearing, the parties were unable to re-
solve the issue of remedies. As such, a subsequent hear-
ing was held to deal with the issue of remedies specifi-
cally.

Decision on remedies
In its decision dated March 18, 2013, the tribunal 

considered the issue of remedies pursuant to its author-
ity under Section 45.2(1) of the Code and concluded 
that reinstatement of employment as well as financial 
compensation for all losses was appropriate.

Reinstatement

Generally, “the remedial objective of human rights 
legislation is to make the applicant ‘whole.’ ” In accor-
dance with this principle, the tribunal found that “based 
on a balance of probabilities the applicant would have 
continued to remain employed with the respondent, had 
her employment not been terminated, contrary to the 
Code.” As such, the tribunal determined that Fair should 
be reinstated as soon as reasonably possible to a suit-
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able position that does not involve exposure to personal 
liability for health and safety similar to the liability to 
which Fair was exposed in her previous position, includ-
ing, if necessary, a training period of up to six months.

Compensation

Generally, “the purpose of compensation is to restore a 
complainant as far as is reasonably possible to the position 
that the complainant would have been in had the discrimi-
natory act not occurred.” The tribunal ordered that the em-
ployer compensate Fair for the full loss of wages from June 
26, 2003 until the date of reinstatement—approximately 
$419,000—less any income from other employment and 
nonrepayable benefits she received during that time. The tri-
bunal also ordered that the employer:

•	 Compensate Fair for the losses arising out of contribu-
tions to the Canada Pension Plan.

•	 Take steps to have Fair’s years of service under the pen-
sion plan reinstated, with the appropriate employer 
pension contributions it would have made plus any 
additional costs of buying back service (excluding the 
amount for Fair’s contributions).

•	 Compensate Fair for out-of-pocket medical/dental 
expenses incurred since the termination of benefits.

•	 Compensate Fair for the tax implications arising 
from the fact that her lost wages will be paid as a 
lump sum, rather than over time.

Further, the tribunal ordered that the employer compen-
sate Fair for losses arising from injuries to her dignity, feel-
ings and self-respect. When determining whether to com-
pensate applicants for injury to their dignity, feelings and 
self-respect, the tribunal primarily relied on the following 
criteria:

•	 The objective seriousness of the conduct.
•	 The effect of the conduct on the particular applicant 

who experienced discrimination.
The tribunal relied on the following interpretation of 

each criterion, as provided in its decision in Arunachalam 
v. Best Buy Canada:

The first criterion recognizes that injury to dig-

nity, feelings, and self-respect is generally more seri-
ous depending, objectively, upon what occurred. For 
example, dismissal from employment for discrimina-
tory reasons usually affects dignity more than a com-
ment made on one occasion. Losing long-term em-
ployment because of discrimination is typically more 
harmful than losing a new job. The more prolonged, 
hurtful, and serious harassing comments are, the 
greater the injury to dignity, feelings and self-respect.

The second criterion recognizes the applicant’s 
particular experience in response to the discrimina-
tion. Damages will be generally at the high end of the 
relevant range when the applicant has experienced 
particular emotional difficulties as a result of the 
event, and when his or her particular circumstances 
make the effects particularly serious.
Based on evidence of the parties, including evidence 

regarding the subjective impact of the conduct of the em-
ployer, the failure of the employer to accommodate Fair for 
more than a year and an inaccurate record of employment 
which led to a delay in the payment of Employment Insur-
ance benefits, the tribunal found that an award of $30,000 
was appropriate to compensate Fair for the injury to her 
dignity, feelings and self-respect.

This decision highlights that an employer’s duty to ac-
commodate may extend beyond the period during which 
an employee is in receipt of disability benefits. It also serves 
as a reminder that the duty to accommodate imposes ongo-
ing obligations on employers, employees, unions and other 
workplace parties. When a disability arises, employers have 
an ongoing obligation to actively, promptly and diligently 
canvas possible solutions to the disabled employee’s need for 
accommodation.

The decision also serves to illustrate the broad reme-
dial authority of the tribunal, and the potentially substan-
tial exposure an employer could face when such claims are 
made. 

Fair v. Hamilton-Wentworth District School Board, 2012 HRTO 350 
and 2012 HRTO 440.




