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risdictions, where legislation permits the reduction 
of accrued benefits to address funding deficiencies, 
Quebec’s legislation absolutely prohibits such reduc-
tions. However, also unlike the majority of other ju-
risdictions, the liabilities of participating employers 
may exceed the contribution rates set by the collective 
agreement, as employers generally remain liable for 
funding deficiencies associated with their employees 
when they withdraw from a multi-employer plan.

The tribunal’s decision in Multi-Marques had 
been read by some as a confirmation of the Régiés 
decision, namely, that no employer termination 
takes place when an employer closes a single di-
vision or worksite but continues to employ other 
members at other divisions or locations. However, 
the issue remains an open question and stands to 
be determined by the tribunal. 

Bakery and Confectionery Union and Industry Canadian 
Pension Fund (Syndic de) c. Tribunal administratif du 
Québec, 2013 QCCS 1176.
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Preretirement death Benefits in ontario:  
a Carrigan update

i n the January/February 2013 issue of Plans & 
Trusts, we reported on the Court of Appeal for 
Ontario’s decision in Carrigan v. Carrigan Es-

tate concerning entitlement to a preretirement 
death benefit from a registered pension plan. The 
dispute pitted the claim of a participant’s common-
law spouse to priority entitlement under Section 
48(1) of the Pension Benefits Act against the claim 
of the former, and still legally married, spouse and 
two daughters who were designated as beneficiaries.

In a surprising decision, a majority of the 
Court of Appeal for Ontario held in favour of the 
former spouse and daughters in their capacity as 
designated beneficiaries. The court held that the 
reference to “living separate and apart” from a 
spouse in Section 48(3) only referred to a mar-
ried spouse, because a common-law spouse—by 
definition—cohabitates with the participant. In 
this case, the participant lived separate and apart 
from his legally married spouse at the time of his 
death; thus, the circumstance in Section 48(3) was 
engaged, rendering the spousal priority in Section 
48(1) inapplicable and no spousal priority issue 
arose. Since neither the legally married spouse 
nor the common-law spouse fit the definition 
of spouse, the benefit devolved to the designated 
beneficiaries under Section 48(6).

The decision departs from the common un-
derstanding and practice of pension plan stake-
holders in Ontario. In essence, the existence of 
a former spouse from whom a participant is not 
legally divorced will displace the entitlement of 
a common-law spouse on the date of the partici-
pant’s death.

The common-law spouse in this case sought 
leave to appeal the decision to the Supreme Court 
of Canada. On March 28, 2013, the Supreme Court 
refused leave to appeal, and as a result, the Court 
of Appeal decision represents the law. This means 
that the assumed priority scheme for entitlement 
to preretirement death benefits no longer exists, 
and the entitlement of a common-law spouse will 
now depend on whether a participant has a mar-
ried spouse from whom he or she is not divorced 
and is still recorded as the designated beneficiary.

An amendment to the Pension Benefits Act 
is anticipated to rectify the effect of the Carrigan 
decision. In the meantime, plan administrators 
may need to make additional inquiries upon a 
participant’s death regarding former spouses and 
should review and revise member communica-
tions where appropriate. 

Carrigan v. Carrigan Estate, 2012 ONCA 736.
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