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DisABilitY PeNsioNs

Plan amendment does not apply  
to disabled employees Who retire

i n Nova Scotia Power Inc. v. IBEW Local 1928, 
an arbitrator considered whether a pension 
plan amendment to reduce entitlements for 

employees who left their employment prior to the 
age of 55 should be applied to an employee who 
retired at the age of 52 and applied for an “ill 
health disability pension” provided for under a 
collective agreement.

facts
Blaine Kelloway was an employee of Nova 

Scotia Power with just under 32 years of service. 
Kelloway became disabled in 2007 and received 
disability benefits until August 2009, when his eli-
gibility expired. Kelloway informed the company 
that he was not planning to return to work and 
wished to retire. Kelloway exercised his right un-
der the collective agreement to apply for a seldom-
used “ill health disability pension.”

The ill health disability pension provided that:
If a member becomes totally and perma-

nently disabled, as certified by a medical doctor 
licensed to practice under the laws of a prov-
ince of Canada, and he qualifies for disability 
benefits under the Canada Pension Plan, but 
does not qualify for benefits under either the 
employer’s long term disability plan or worker’s 
compensation, such member shall be eligible 
for an immediate unreduced pension deter-
mined in accordance with Subsection 8.2, and 
payable in accordance with Subsection 10.1.
Five years prior, in 2004, the pension plan had 

been the subject of collective bargaining between the 
company and the union. The negotiations resulted 
in changes to Subsection 8.2; in particular, the ne-
gotiations focused on entitlements to pension ben-
efits for employees who left their employment before 
the age of 55. The provision in question contained a 
formula that determined the amount of unreduced 
pension payable to members based on the age the 
employee elected to receive his or her pension.

Prior to 2004, the pension plan had provided 

bridging benefits for employees who left their em-
ployment before the age of 55, as well as preretire-
ment indexing. The company believed that this 
was more generous than plans provided by similar 
employers. During the 2004 collective bargaining, 
the company retained an actuary to make recom-
mendations for reducing pension costs. The actu-
ary tabled a number of proposals, which included 
removing bridging and indexing benefits for em-
ployees who terminated their employment before 
the age of 55. The removal of the bridging ben-
efit was agreed to by the union and implemented 
through amendments to Subsection 8.2.

Kelloway’s ill health disability pension was deter-
mined with reference to the formula altered during 
collective bargaining. Kelloway was treated as an 
employee who had “ceased employment” prior to the 
age of 55, and the company calculated his pension 
amount without bridging benefits, instead of treat-
ing him as retiring due to a disability. The difference 
amounted to $129.90 per month, or $1,557.63 per 
year, between the employer’s calculation and what 
would have been provided in the pre-2004 plan.

Position of the Parties
The union brought a grievance and sought to in-

troduce evidence on the history of its negotiations 
with the company. The union argued that there had 
never been an agreement between the parties to re-
duce the ill health disability benefit and that negotia-
tion of potential amendments had focused only on 
employees who had “quit” their employment. The 
union pointed out that the amended provision explic-
itly calculated a “deferred” pension, while the ill health 
disability pension explicitly provided for an “immedi-
ate” pension. These provisions were contradictory, the 
union argued, and the company had either breached 
an article of the collective agreement that prevented 
unilateral changes to retirement and pension benefits 
or calculated Kelloway’s pension incorrectly.
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The company argued that the negotiating history should 
not be considered and that there was no ambiguity in the 
pension plan. In the company’s view, the ill health disability 
pension clearly specified use of the amended formula in cal-
culating the pension amount. The company pointed out that 
the amendment had been negotiated and agreed upon by 
both parties, and that Kelloway’s monthly pension had been 
calculated correctly on the basis of the revised formula. The 
company noted that a specific exception had already been 
requested by the union and concerned only employees who 
had been involuntarily laid off, and at no point during nego-
tiations did the union request an additional exception.

The arbitrator conditionally allowed admission of the 
negotiation history as evidence. The evidence showed that 
the union had originally been sympathetic to the company’s 
proposed amendments in the belief that limiting benefits 
for employees who left prior to the age of 55 might provide 
greater latitude for wage increases for current employees. The 
evidence also indicated that the discussions focused almost 
exclusively on the effect of the changes on employees who 
had quit. It was called into question whether the employer’s 
representatives had ever raised the effect of the changes on 
those who were on a permanent and total disability pension, 
such as Kelloway. At the time, it appeared the union was pri-
marily concerned with protecting people who were laid off 
involuntarily and neither party, with the exception of the ac-
tuary, directed their minds to the interaction between the ill 
health disability pension and the proposed amendment.

The arbitrator decided that the negotiating history was 
admissible. The ill health disability pension was a “benefit” 
and a “right to a pension,” and affected an occupied field of 
the collective agreement; therefore, approval by the union was 
required. Because the union had never seen the final drafted  
amendment, the discussions between the union and the 
company, and the documents exchanged by the parties, were 
the only evidence as to whether there had been approval.

the Decision
The arbitrator ultimately determined that the final lan-

guage used in the amendment did not reflect the understand-
ing of the union as to what the company had proposed. The 
arbitrator concluded that “there was never any agreement 
during collective bargaining to change the pension plan to 

affect the amount of the ill health disability pension benefit. 
Neither party considered making that change and such a 
change was never discussed.”

In support of this finding, the arbitrator determined that 
in meetings between the parties, the discussions on the pro-
posed amendment never extended beyond the example of 
employees who had quit their employment. The arbitrator 
also looked to the documents exchanged by the parties that 
made a consistent distinction between termination and re-
tirement. Termination was used where an employee ceased 
employment without an immediate pension but was entitled 
to a deferred pension. Retirement was used where an em-
ployee was entitled to an immediate pension. The ill health 
disability pension provided for an immediate pension, thus  
Kelloway and others on the ill health disability pension 
would have been considered retired rather than terminated.

The arbitrator noted that the company’s documents re-
flected the distinction and the proposed changes were de-
scribed as applying only to employees who had terminated. 
For example, one proposal outlined that the company would 
“only pay the bridge pension for those who retire from active 
service. Members who terminate prior to age 55 would not 
be eligible for the bridge pension.” Other notes and offers by 
the company confirmed there would be no impact on mem-
bers who retired; however, the language in the final amend-
ment drafted by the employer applied generally to all em-
ployees who had “ceased employment” prior to the age of 55.

The arbitrator chose to consider the documentary evidence 
on the principle that extrinsic evidence can be used to guide in-
terpretation in pension cases. The arbitrator further looked to the 
principle that the provision should be interpreted in favour of the 
party who did not draft the language of the agreement.

The arbitrator found that the change, as it affected the ill 
health disability pension, had never been agreed to or ratified by 
the union and violated sections of the collective agreement that 
required the union to ratify changes to pension benefits. The ar-
bitrator declined to further consider the union’s argument that 
the company had misinterpreted the provision, as there was no 
need since the parties had never agreed to the amendment during 
bargaining. The arbitrator ultimately ordered that all employees 
who retired after the 2004 amendment on the ill health disability 
pension were entitled to receive the full pre-amendment amounts 
inclusive of the bridging benefit. 

Nova Scotia Power Inc. v. IBEW Local 1928, Jan. 21, 2013 (Kydd, 
arb.).
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