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The court finds that the plaintiff may 
have tended to her medical needs 
differently if she had not been under 
the mistaken assumption that she 
had no coverage. Thus, the court 
finds statutory penalties appropriate.

COBRA Rights Triggered at Resignation  
Regardless of Continued Coverage

T he United States Court of Appeals for the 
Third Circuit finds that the plaintiff ’s resig-
nation was a qualifying event triggering 

notification requirements for continued health 
care coverage.

The plaintiff became an employee of the defen-
dant company in April 2008. On August 1, 2008, 
she enrolled in the defendant’s group health plan 
(the plan). The plaintiff resigned effective Septem-
ber 30, 2008, at which time she did not receive 
notice of her continuation coverage rights as re-
quired by the Consolidated Omnibus Budget Rec-
onciliation Act (COBRA). Through administra-
tive error, the defendant mistakenly continued the 
plaintiff ’s plan coverage until March 2009. When 
the defendant realized its mistake, it canceled the 
plaintiff ’s coverage retroactively to January 2009. 
But in June 2009, for unknown reasons, the de-
fendant retroactively reinstated the plaintiff ’s 

benefits to January 1, 2009 to eliminate any gap in 
coverage. Finally, in September 2009, the plaintiff 
received notice of her eligibility for COBRA con-
tinuation coverage.

The plaintiff initiated an action seeking to 
enforce her rights under COBRA and ERISA. 

The plaintiff claimed that she should have been  
notified of her COBRA continuation coverage 
following her termination and that the defen-
dant’s failure to do so forced her to pay for medi-
cal expenses that otherwise would have been 
covered by the plan. The district court concluded 
that the plaintiff was not notified of her right to 
COBRA continuation coverage within 44 days 
of her termination of employment, in violation 
of ERISA. The district court imposed statutory 
penalties on the defendant. The defendant then 
filed this appeal.

In reviewing the defendant’s appeal, the Third 
Circuit notes that COBRA amendments to ERISA 
provide employees with the option of continuing 
the insurance coverage they had under their em-
ployer’s policy in circumstances where they would 
lose coverage as a result of a “qualifying event.” 
One such qualifying event is the “termination 
(other than by reason of such employee’s gross 
misconduct), or reduction of hours, of the covered 
employee’s employment.” The parties dispute the 
correct date of the qualifying event.

The defendant maintains that the statute de-
fines a qualifying event as an occurrence that 
“would result in the loss of coverage of a qualified 
beneficiary.” The defendant argues that because 
the plaintiff was covered under the plan as an 
employee and without additional cost until Sep-
tember 2009, her termination in September 2008 
was not a qualifying event. The plaintiff, however, 
maintains the district court’s award of statutory 
penalties is necessary and appropriate because she 
was not given continuation coverage notice until 
a year after her termination, which, the plaintiff 
argues, is the appropriate qualifying event.

After reviewing the applicable statute and regu-
lations, the Third Circuit agrees with the district 
court’s finding that the plaintiff ’s resignation on 
September 30, 2008 constitutes a qualifying event, 
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even though the plaintiff’s plan coverage erroneously 
continued. The Third Circuit finds that the continu-
ation of coverage does not negate the plaintiff ’s ter-
mination as a qualifying event. Thus, the court con-
cludes that the defendant failed to give the plaintiff 
proper COBRA notice as required under ERISA.

The Third Circuit also agrees with the dis-
trict court’s imposition of statutory penalties. 
The Third Circuit recognizes that there was no 
bad faith by the defendant in failing to issue the 
proper notice, but finds that other factors weigh 
in favor of awarding statutory penalties. The court 
notes that the plaintiff was covered under the plan 
in the months following her termination but ac-
knowledges her position that she was unaware of 
this coverage and paid for coverage herself dur-

ing this time. The court finds that the plaintiff may 
have tended to her medical needs differently if she 
had not been under the mistaken assumption that 
she had no coverage. Thus, the court finds statu-
tory penalties appropriate.

The Third Circuit also affirms the district 
court’s decision denying the plaintiff ’s claim for 
reimbursement of the medical expenses she in-
curred following her termination and before her 
receipt of the COBRA notice. The Third Circuit 
notes that the plaintiff did not cite any statu-
tory authority mandating reimbursement of such 
costs. The court also recognizes that the plaintiff 
could have submitted such costs to the plan for 
reimbursement. The Third Circuit agrees with the 
district court that the plaintiff failed to mitigate 
her damages and denies her reimbursement.  

Fama v. Design Assistance Corporation et al., Nos. 
12-2414 and 12-2474 (3rd Cir. Apr. 10, 2013).
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or authority is not necessary for fiduciary status 
but notes that under ERISA, an entity is a fidu-
ciary only “to the extent” it exercises its authority 
or control. In this case, the court notes that this 
would require the claims of breach of fiduciary 
duty to arise from the defendant’s control over the 
separate account. Because the plaintiff does not al-
lege that the defendant mismanaged the account, 
the court dismisses this theory of fiduciary status.

Finally, the Seventh Circuit considers the theory 
proposed by the Department of Labor. In its am-
icus brief, the Labor Department argues that the 
defendant is a fiduciary because in its contract with 
the plan, the defendant retains the right to delete or 
substitute funds the plaintiff has selected. The Labor 
Department maintains that the defendant “exercises” 
this authority “in a negative sense every time it in-
vests a participant’s contributions in one of the cho-

sen mutual fund share classes, as opposed to a less 
expensive share class of that same mutual fund.” The 
court, however, dismisses this “ ‘non-exercise’ theory 
of exercise” by noting that “an act of omission fails 
to satisfy the requirement that the individual exercise 
discretionary authority over plan assets.”

After dismissing the plaintiff’s appeal, the Sev-
enth Circuit considers the defendant’s motion seek-
ing to overturn the district court’s denial of attorney 
fees. The Seventh Circuit notes that the decision to 
award attorney fees and/or costs is committed to the 
discretion of the district court. Ultimately, the Sev-
enth Circuit upholds the district court’s decision to 
deny attorney fees. The Seventh Circuit notes that the 
district court concluded the plaintiff’s position was 
“substantially justified.” The Seventh Circuit finds the 
district court’s decision within the bounds of its dis-
cretion and affirms the denial. 

Leimkuehler v. American United Life Insurance Co., 
Nos. 12-1081, 12-1213 and 12-2536 (7th Cir. Apr. 16, 
2013).




