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Other Recent Decisions

FIDUCIARY DUTIES

Santomenno v. John Hancock  
Life Insurance Company

The plaintiffs were employees of two employers that 
sponsored various benefit plans for their employ-
ees, including 401(k) retirement plans. The plans 
were administered by trustees, who entered into 
agreements with the defendant company, a service 
provider for 401(k) retirement plans. The defendant 
provided each plan with a group annuity contract 
and provided trustees with a menu of 401(k) invest-
ment options. The trustees selected a subset of the 
investment options to be included in their plans. 
The participants could then pick from the invest-
ment options offered in their plan. The plaintiffs 
initiated this action challenging the defendant’s 
performance as a service provider. Specifically, the 
plaintiffs allege that the defendant’s fees were exces-
sive, that it improperly received revenue-sharing 
payments in connection with the plans and that it 
offered an investment option that had been cited 
and fined by the Securities and Exchange Com-
mission and, therefore, they allege, should not have 
been included as an investment option. In consider-
ing the plaintiffs’ claims and the defendant’s motion 
to dismiss, the court notes that it must first assess 
whether the defendant is an Employee Retirement 
Income Security Act (ERISA) fiduciary. The court 
notes that an entity that is not a named fiduciary 
may be considered an ERISA fiduciary in certain 
circumstances “to the extent” that it possesses au-
thority or control over the plan. The court reviews 
case law addressing the ERISA fiduciary status of 
service providers in 401(k) fee cases. After review-
ing these circuit court cases, the court ultimately 
concludes that the defendant is not an ERISA fi-
duciary and was not acting as an ERISA fiduciary 
when taking the action subject to the complaint. 
The court finds that the defendant is not a fiduciary 
with respect to its fees because the courts have de-
termined that a service provider “owes no fiduciary continued on page 77

duty with respect to the negotiation of its fee com-
pensation.” The court notes that the fees were fully 
disclosed, and the defendant negotiated the fees in 
an arm’s length transaction. The court also finds 
that the defendant is not a fiduciary with respect to 
any revenue-sharing payments. It notes that service 
providers do not “become fiduciaries merely by re-
ceiving shared revenue,” especially when “the total 
expense of the investment was accurately disclosed 
to plan participants.” Finally, the court notes that the 
defendant is not a fiduciary with respect to the one 
disputed investment because the defendant “is free 
to design” its investment options and then allow the 
plans and their participants to decide whether or 
not to invest in such option. The plaintiffs alterna-
tively argue that the defendant is a fiduciary because 
it maintained plan assets in a separate account. The 
court, however, also dismisses this argument after 
noting that none of the alleged breaches of fiduciary 
duty relate to maintenance of this separate account. 
Accordingly, after concluding that the defendant is 
not an ERISA fiduciary with respect to the plan, the 
court dismisses all of the plaintiffs’ claims alleging 
breach of fiduciary duty. No. 2:10-cv-01655 (D. N.J. 
July 24, 2013).

BENEFIT LITIGATION

Davidson v. Henkel Corp.
The plaintiff was a highly compensated employee of 
the defendant employer company who participated 
in the defendant’s available retirement programs, in-
cluding a nonqualified deferred compensation plan, 
also a defendant in the case. The plan is a top-hat 
plan under ERISA, which is a plan that benefits a se-
lect group of highly compensated employees. Prior 
to his retirement, the plaintiff discussed his options 
with the plan administrator, including benefit and 
tax calculations. Several years after his retirement, 
however, the plaintiff received a letter from the 
employer stating that the Federal Income Contri-
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butions Act (FICA) taxes due on his plan benefits 
had not been properly withheld. The letter indicated 
that FICA taxes were due at the time of the plain-
tiff ’s retirement “on the present value of all future 
non-qualified retirement payments.” The employer 
determined that FICA taxes were due on all remain-
ing plan assets and remitted the full FICA tax due to 
that date on behalf of itself and the plaintiff. It then 
reimbursed itself from the plaintiff ’s monthly ben-
efit payments. The plaintiff initiated this action al-
leging state law claims of gross negligence and reck-
lessness in failing to properly determine the FICA 
taxes that were due at retirement and ERISA claims 
for benefits due. The court now considers the defen-
dants’ motion to dismiss the plaintiff ’s claims. The 
court recognizes that the plaintiff ’s allegations arise 
from the defendants’ purported negligent adminis-
tration of the plan and the resulting FICA tax pen-
alties incurred as a result of the defendants’ failure 
to withhold FICA taxes in accordance with the spe-
cial timing rule. Thus, the court reviews the FICA 
timing rules. It notes that there is a “general timing 
rule,” which provides that compensation is taken 
into account for FICA tax purposes at the time the 
compensation is actually or constructively paid. 
However, there is a “special timing rule” for with-
holding FICA taxes from a nonqualified deferred 
compensation plan, which subjects such amounts to 
FICA taxes on the later of the date services creating 
the right to such funds are performed or the date 
the funds are no longer subject to a substantial risk 
of forfeiture. However, if an employer fails to follow 
the “special timing rule,” a special nonduplication 
rule also does not apply, and each deferred compen-
sation payment is assessed with FICA taxes. If the 
rules are followed properly, the participant’s entire 
deferred compensation is treated as single year’s 
compensation and the FICA tax is payable on only 
the first $110,000 of lifetime deferred compensation. 
In considering the defendants’ motion to dismiss 
the plaintiff ’s claims, the court assesses whether it 
has jurisdiction over this matter of improperly with-

held FICA taxes. The court finds that the Internal 
Revenue Code does not bar the plaintiff ’s claims 
and, therefore, it has jurisdiction to consider proper 
assessment of the FICA taxes. The court then con-
siders the defendants’ argument that the plaintiff ’s 
state law claims are preempted by ERISA and finds 
that they are. The court concludes that the complaint 
contains sufficient allegations to plausibly infer that 
the plan is an ERISA top-hat plan and, therefore, 
dismisses the plaintiff ’s state law claims. Finally, the 
court considers the defendants’ claim that the plain-
tiff ’s remaining ERISA claims must be dismissed for 
failure to meet the applicable pleading standards. 
The court finds that there are sufficient facts alleging 
material representations and detrimental and jus-
tifiable reliance on such representations. The court 
denies the defendants’ motion to dismiss the plain-
tiff ’s ERISA claims. No. 4:12-cv-14103-GAD-DRG 
(E.D. Mich. July 23, 2013).

FIDUCIARY DUTIES

West Virginia Laborers’ Pension  
Trust Fund v. Burkhammer
The plaintiff pension plan began paying a par-
ticipant a life annuity benefit upon his retirement. 
The retiree received monthly payments during his 
lifetime with payments to cease upon his death. 
The payments were made by direct deposit to an 
account held jointly by the retiree and his daugh-
ter, the defendant. The retiree died on March 22, 
2009, and after his death the defendant had exclu-
sive access to the retiree’s account. The defendant, 
however, failed to inform the plan of her father’s 
death and continued to receive the monthly ben-
efits paid to the account. The defendant collected 
$21,460.68 in mistakenly paid pension funds. 
The plan brought this action against the defen-
dant seeking to collect the overpaid funds. The 
defendant was personally served as an individual 
and as her father’s executor. The defendant never 
responded. The court concludes that the plan is 
entitled to a default judgment, but the court must 
consider whether the uncontested facts establish a 
claim entitling the plan to relief. The court address-
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es whether the plan has established that the defen-
dant, acting as a fiduciary of the plan, breached a 
fiduciary duty regarding disposition of plan assets. 
The court first finds that the defendant is a fidu-
ciary of the plan as someone who has wrongly re-
tained benefit payments. The court then finds that 
the uncontested facts establish that the defendant 
exercised complete control over mistakenly paid 
pension funds as the sole accountholder over her 
father’s bank account. Accordingly, the court finds 
that the defendant may be held personally liable for 
the overpaid funds. The court denies the plan’s mo-
tion for a constructive trust but awards the plan the 
overpaid funds as well as interest and attorney fees. 
No. 2:10-cv-01120 (S.D. W.Va. July 15, 2013).

BENEFIT LITIGATION

Rashiel Salem Enterprises LLC v. Bunton
The plaintiff company sponsored a retirement 
plan for its employees. One of the defendants (De-
fendant A) was an employee of the plaintiff and a 
participant in the plan. Defendant A suffered from 
a progressive disease and became unable to care 
for herself. Her father provided her care until his 
death, and then Defendant A’s housekeeper (De-
fendant B) became her caretaker. Around the time 
of the father’s death, Defendant B began to refer 
to herself as Defendant A’s trustee. In September 
2009, Defendant B arranged for Defendant A to 

execute estate planning documents and assumed 
control of all of Defendant A’s finances. Defendant 
A lacked the capacity to manage her finances for 
herself by this time. Defendant B then submitted 
a power-of-attorney document to the plaintiff re-
questing a lump-sum distribution of Defendant 
A’s retirement benefits under the plan. The plan 
made the disbursement to an account held in De-
fendant A’s name. Because of a processing error, it 
failed to withhold the mandatory federal income 
tax on the disbursement. The plan then deposited 
a duplicative distribution in Defendant A’s account 
due to another processing error. In total, the plan’s 
errors resulted in $120,576.54 in overpayment to 
Defendant A. Defendant B used Defendant A’s ac-
count to write checks and make withdrawals and 
spent a total of at least $138,298.36 of Defendant 
A’s funds. Defendant B was sentenced to prison for 
theft, and the plaintiffs initiated this action seeking 
equitable relief to recover the overpaid funds paid 
to Defendant A. The court notes that the plaintiffs 
can impose personal liability on a plan beneficiary 
to seek the equitable relief of reimbursement. To 
succeed in such a claim, the plaintiffs must meet 
three criteria to establish an equitable lien: (1) a 
promise by the beneficiary to reimburse the fi-
duciary for an overpayment; (2) reimbursement 
from specifically identifiable funds; (3) such iden-
tifiable funds must be within the possession and 
control of the beneficiary. In this case, the court 
finds that the first factor is satisfied by the terms 
of the plan’s summary plan description, which 
specifies that if a beneficiary of the plan receives 
an overpayment, the beneficiary “will be required 
to repay the plan.” The court is less certain that the 
second requirement is satisfied. Ultimately, it de-
termines that the funds are not specifically iden-
tifiable because there are no funds remaining in 
the account to which they were paid. This fact also 
determines that the third factor is not satisfied be-
cause it is clear that Defendant A is no longer in 
possession of the overpaid funds. Accordingly, the 
funds are not traceable and the court determines 
that the plaintiffs are not entitled to equitable re-
lief as a matter of law. No. 3:11-cv-08202 (D. Ariz. 
July 12, 2013).   
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they anticipated issuing further guidance regard-
ing what employers will have to report in infor-
mation returns in 2015.

Treasury’s blog post and Notice 2013-45 can 
be found at www.treasury.gov/connect/blog/
Pages/Continuing-to-Implement-the-ACA-in-
a-Careful-Thoughtful-Manner-.aspx and www 
.irs.gov/pub/irs-drop/n-13-45.PDF, respectively.




