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A
s everybody reading this magazine knows, 
the Patient Protection and Affordable Care 
Act (PPACA) made sweeping changes to 
the health care system and imposed many 
new requirements for group health plans, 

including single and multiemployer plans. Some of these 

changes apply to the plan directly, while others will ap-
ply to employers (whose decisions nevertheless will im-
pact the plan). This article will provide plans with a brief 
overview of the more significant provisions that apply 
directly to plans starting on the first day of the plan year 
beginning on and after January 1, 2014.
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With a new plan year fast approaching, this article reviews 
significant health care reform provisions that  

take effect in 2014.

by  |  Sharon M. Goodman
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Prohibition on Waiting Periods  
Longer Than 90 Days

Prior to PPACA, federal law did not 
limit the duration of general waiting pe-
riods in group health plans. PPACA pro-
hibits group health plans and health in-
surance issuers from “applying” a waiting 
period for health coverage that exceeds 
90 days (or one of the other permissible 
periods) after an employee (or his or her 
dependents) is otherwise eligible for cov-
erage.1 This requirement applies both to 
grandfathered and nongrandfathered 
plans and is not based on the size of the 
plan’s participating employers.

The Treasury, Labor and Health 
and Human Services departments 
issued proposed regulations on 
March 21, 2013.2 The departments 
will consider compliance with these 
proposed regulations to be compli-
ance with the waiting period rules 
at least through the end of the 2014 
plan year. Consequently, even with 
the recent delay of the employer 
shared responsibility penalties until 

2015 and even though the guidance 
is still proposed, plans need to con-
sider how the plan rules and collec-
tive bargaining agreements might 
together create impermissible wait-
ing periods under the plan as soon 
as possible.

In summary, the proposed rules on 
permissible waiting periods are:

•	 The waiting period requirements 
apply only to an employee (or a 
dependent) who is otherwise eli-
gible for coverage. Being other-
wise eligible means having met 
the plan’s substantive eligibility 
provisions that are not based 
solely on the passage of time. 
Thus, a plan may continue to re-
quire that employees work a min-
imum number of hours during a 
specified period (such as cover-
ing only employees who work at 
least an average of 25 hours a 
week) and may limit coverage to 
specific job classifications or re-
quire licensure.

•	 In the case of a plan that requires 
an employee to work a minimum 
number of hours to be initially 
eligible for health coverage, that 
employee cannot be required to 
work more than 1,200 cumula-
tive hours before becoming eligi-
ble for coverage. After the em-
ployee meets this initial hours 
minimum, a plan may impose a 
waiting period of no more than 
90 days.

•	 When the plan has an hours-
based eligibility requirement 
(for example, an employee must 
work an average number of 
hours per week or be full-time to 
be eligible) and the plan cannot 
reasonably determine whether 
an employee will meet that re-
quirement, the employee can be 
considered a variable hour em-
ployee, and the plan may use cer-
tain voluntary safe harbor peri-
ods to determine whether the 
employee is eligible for coverage. 
These safe harbors may result in 
waiting periods of up to 12 
months, with coverage effective 
no later than 13 months from 
the employee’s hire date (plus 
time until the first day of the 
next calendar month).

•	 The plan also can apply different 
rules for different groups of em-
ployees (such as bargained and 
nonbargained, salaried and 
hourly, and those employed at 
different locations).

•	 Unlike the employer penalty 
rules, these proposed regula-
tions do not distinguish between 

takeaways >>
•   Multiemployer health plans need to consider how the plan rules and collective bargain-

ing agreements might together create impermissible waiting periods.

•   A plan can have an eligibility provision that allows employees to become eligible for cov-
erage by working hours of covered employment across multiple contributing employers. 
This is not an impermissible limitation on waiting periods.

•   A plan that uses an hours-based eligibility requirement and cannot reasonably determine 
whether an employee will meet that requirement can use voluntary safe harbor periods 
to determine coverage eligibility for its variable hour employees.

•   Group health can no longer put annual limits on ten categories of essential health 
benefits.

•   Nongrandfathered plans are prohibited from discriminating against qualified health care 
providers, must cover approved clinical trials and cannot discriminate based on health 
status, among other requirements.

affordable care act
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full-time and part-time employees and appear to ap-
ply equally to all classifications eligible for coverage 
under the plan. Thus, the only distinction for waiting 
period purposes under these proposed rules is 
among: (1) those employees who otherwise are eligi-
ble for plan coverage; (2) those employees for whom 
it cannot be reasonably determined whether the 
plan’s particular service-based eligibility require-
ments will be met (and so are variable hour employ-
ees); and (3) those employees who do not meet the 
plan’s eligibility rules.

•	 The proposed regulations emphasize that PPACA 
does not require an employer to offer coverage to any 
particular employee or class of employees, including 
part-time employees. It merely prevents an otherwise 
eligible employee (or dependent) from being required 
to wait more than 90 days before coverage becomes 
effective.

Further, in guidance issued September 4, 2013, the de-
partments clarified that, if a multiemployer plan operating 
pursuant to an arm’s length collective bargaining agreement 
has an eligibility provision that allows employees to become 
eligible for coverage by working hours of covered employ-
ment across multiple contributing employers (which ag-
gregates hours by calendar quarter and then permits cover-
age to extend for the next full calendar quarter, regardless 
of whether an employee has terminated employment), that 
provision would be considered designed to accommodate a 
unique operating structure (and, therefore, not be an imper-
missible waiting period limitation). This should offer some 
comfort to those many plans that operate under rolling eli-
gibility periods.

The rules under the proposed regulations are, unsur-
prisingly, a challenge for plans to apply in the collectively 
bargained world, where the bargaining parties often are in 
control of when health coverage begins based on when the 
employer will begin contributions to pay for that cover-
age. Consequently, the first step for the plan is to determine 
whether the waiting periods under the plan of benefits and 
the relevant collective bargaining agreements, read together, 
apply waiting periods for eligible employees that are not con-
sistent with these rules. If that is the case, there are a num-

ber of steps the trustees need to consider to address these 
requirements.

•	 If the plan document provides waiting periods longer than 
the permitted maximums, the plan should be amended to 
limit those periods.3 Remember, in some cases, 90 days and 
not three months is the maximum period.

•	 If the bargaining agreements include any provisions 
inconsistent with the waiting period rules, the plan 
should notify the bargaining parties of the issue and 
request that the bargaining parties make changes as 
needed for the plan to meet its obligations under the 
waiting period rules.

•	 The next step will depend on the response of the bar-
gaining parties to the plan’s request. If the bargaining 
parties do not modify the language as necessary for the 
plan to comply (or are not in a position to do so until 
the agreement expires) and subject to the trustees’ abil-
ity under the trust and plan and collective bargaining 
agreements to modify benefits or terminate participa-
tion, the trustees will need to:
— Consider whether to provide benefits to comply 

with the law without contributions being made for 
the coverage. The viability of this approach will de-
pend on a number of factors, such as the expected 
cost, the level of plan reserves and the timing of the 
bargaining agreement(s) expiration (i.e., the period 
of providing benefits without additional contribu-
tions before the bargaining agreement is open).

— Review possible modification of benefits or termina-
tion of the employer’s participation in the plan for 
the noncompliant group or classification. Whether 
this is an option involves a number of complex is-
sues, such as the employer’s obligation under the 
collective bargaining agreement to participate in the 
plan and the union’s ability to enforce that obliga-
tion, that are beyond the scope of this article.

— Understand how these changes may impact plan 
costs. The plan benefit consultant can help to evalu-
ate which approach may work in the short term and 
long term. Also, because these steps may result in 
significant changes in the eligibility rules, the trust-
ees should keep the advance notice requirements for 

affordable care act
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any changes to the summary of benefits and cover-
age (SBC) in mind, so notice can be provided to par-
ticipants at least 60 days in advance of the effective 
date of the change.

Elimination of Annual Limits  
on Essential Health Benefits

Group health plans are prohibited from placing annual 
limits on ten categories of health benefits deemed to be “es-
sential health benefits.”4 Since the annual limits are contained 
in the SBC, notice should be provided to participants at least 
60 days in advance of the effective date of the change. Many 
plans relied on waivers to delay the impact of these rules, 
so trustees should work with the plan benefits consultant to 
determine the cost impact and what action is needed, such as 
stop-loss insurance.

Limits on Out-of-Pocket Maximums  
and Other Cost Sharing

Nongrandfathered group health plans cannot have an-
nual out-of-pocket maximums on essential health benefits 
that exceed the applicable dollar limit for health savings 
account-qualifying high-deductible health plans.5 In 2014, 

that limit is $6,350 per individual and $12,700 per family. 
This restriction likely applies only to out-of-pocket maxi-
mums on in-network benefits. Eventually, all separate out-
of-pocket maximums in place for a plan’s different benefits 
(e.g., prescription drug, major medical) must be aggregated 
and together cannot exceed the limit.

However, for the 2014 plan year, there is a transitional rule 
allowing multiple out-of-pocket maximums if each separate 
out-of-pocket maximum provided by separate service pro-
viders does not exceed the limit.6 The Department of Labor 
(DOL) guidance can be read to provide that, if a plan does 
not have an out-of-pocket limit for prescription benefits of-
fered by a separate service provider, the plan is not required 
to add any maximum for the 2014 plan year as long as the 
major medical benefit satisfies the maximums. (Beginning in 
2015, the transition relief goes away and compliance could 
have cost implications for the plan.) Since the out-of-pocket 
maximums are contained in the SBC, notice needs to be pro-
vided to participants at least 60 days in advance of the effec-
tive date of the change.

Preexisting Condition Exclusions
Preexisting condition exclusions will be prohibited for all 

participants and dependents regardless of age and the grand-
fathered status of the plan.7

Dependent Coverage to the Age of 26
Grandfathered plans must extend eligibility for depen-

dents up to the age of 26 regardless of the dependent’s eligi-
bility for other employer-sponsored health coverage.8 (This 
requirement already applied to nongrandfathered plans at 
the time the plan lost grandfathered status.)

Changes to COBRA Notifications
DOL revised the model election notice for coverage un-

der the Consolidated Omnibus Budget Reconciliation Act 
(COBRA) that plans send after a qualifying event, such as 
loss of coverage under the plan due to termination or insuf-
ficient hours worked.9 As is the case with the current model 
COBRA notice, a plan is not required to use the notice but 
DOL will consider use of this model to be good faith compli-
ance on and after January 1, 2014.

learn more >>
Education
ACA University Virtual Learning Center
Visit www.ifebp.org/acau for more information.
Certificate Series
February 24-March 1, 2014, San Jose, California
Visit www.ifebp.org/certificateseries for more information.

From the Bookstore
Employer’s Guide to Health Care Reform, 2014 Edition
Brian M. Pinheiro, Jean C. Hemphill, Clifford J. Schoner, 
Jonathan M. Calpas and Kurt R. Anderson. Aspen  
Publishers. 2014.
Visit www.ifebp.org/books.asp?8978 for more details.
2013 Employer-Sponsored Health Care:  
ACA’s Impact—Survey Results
International Foundation. 2013.
Visit www.ifebp.org/books.asp?7310E for more details.
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New Requirements for  
Nongrandfathered Plans/Benefit Packages

For the 2014 plan year, plans are:
•	 Prohibited from discriminating against health care 

providers providing services within the scope of their 
professional licenses and under state laws10

•	 Required to cover approved clinical trials11

•	 Prohibited from discriminating based on health status, 
and Health and Human Services (HHS) is allowed to 
expand the list of HIPAA health status-related factors 
for which discrimination is prohibited and clarifies ex-
isting rules regarding wellness programs.12

Reinsurance Fees
Health insurance issuers and self-insured group health 

plans must pay annual fees to fund a reinsurance program 
to subsidize health insurance issuers that cover high-risk 
individuals in the individual policy market. For 2014, the 
fee is $5.25 per month for each covered life under the plan 
($63 per year) on a calendar-year basis, and the plan must 
report the number of covered lives to HHS by November 
15, 2014.

Updated SBC for 2014 Plan Year
The SBC for the 2014 plan year must indicate whether the 

plan offers minimum essential coverage and is of minimum 
value.13 Since the current SBC must be sent out before each 
plan year (or with open enrollment, if earlier), immediate 
action is needed on the above changes so that the plan can 
revise the SBC in time, especially if the plan uses an October 
2013 open enrollment period for a 2014 calendar-year plan 
coverage.

Conclusion
It can be a challenge to make changes to the plan rules 

and get the plan stakeholders—the trustees, participants, 
employers and labor unions—to understand and act while 
the agencies still are working out the details. Unfortunately, 
plans don’t have the luxury of waiting to be sure that the pro-
posed rules won’t change or that rules won’t be delayed at the 
last minute.  

Editor’s note: Benefits Magazine goes to press about four 

weeks before distribution. Please be aware that federal agen-
cies are continually releasing regulatory guidance regarding 
ACA. The latest guidance and updates are available at www 
.ifebp.org/acacentral.

Endnotes

 1. Patient Protection and Affordable Care Act of 2010 (PPACA) Section 
1201(4), adding Public Health Service Act Section 2708, as amended by Af-
fordable Care Act 10103(b).
 2. Proposed Regulations at 78 Federal Register 17313 (March 21, 2013).
 3. The plan and trust documents and collective bargaining agreements 
will need to be reviewed to determine whether the trustees have the ability 
to amend these eligibility rules or whether such action needs to be taken/
approved by the bargaining parties.
 4. PPACA Section 2711.
 5. PPACA Section 2707.
 6. Department of Labor FAQ on ACA Implementation Part XII (Febru-
ary 20, 2013).
 7. PPACA Section 2704.
 8. PPACA Section 1001(5), adding Public Health Service Act Section 
2714, as amended by Health Care and Education Reconciliation Act of 2010 
Section 2301(b).
 9. Department of Labor Technical Release 2013-02 (May 8, 2013).
 10. PPACA Section 1201, adding Public Health Service Act Section 2706; 
effective date in PPACA Section 1253, redesignated as Section 1255 by ACA 
Section 10103(f)(1).
 11. PPACA Section 10103(c), adding Public Health Service Act Section 
2709; effective date in PPACA Section 1253, redesignated as Section 1255 by 
ACA Section 10103(f)(1).
 12. PPACA Section 1341(b).
 13. Department of Labor FAQ on ACA Implementation Part XIV (April 
23, 2013).
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