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DISABILITY  
BENEFITS

LTD Plan Subject to ERISA  
and De Novo Review

T he U.S. Court of Appeals for the First Cir-
cuit finds that a long-term disability (LTD) 
benefits plan was governed by the Em-

ployee Retirement Income Security Act (ERISA) 
and applies to de novo review to the administra-
tor’s decision to deny benefits.

The plaintiff was covered under an LTD policy 
offered by her employer but with premiums paid 
by the employees. The LTD policy was bundled 
with other policies, including life and accidental 
dismemberment and death, with the employer 
paying premiums for the other policies. Despite 
the payment differences, the policies were admin-
istered under the same group number and all of 
the coverage was billed to the employer in a single 
monthly statement. The policies were adminis-
tered by the defendant insurer and third-party 
administrator. 

After leaving her job in August 2006, the 
plaintiff applied for LTD benefits. The plain-
tiff complained of severe pain, weakness and 
numbness in her legs and arms and recurring 
headaches. She was diagnosed with reflex sym-
pathetic dystrophy, fibromyalgia, migraines and 
chronic fatigue. The defendant reviewed the vo-
luminous medical evidence in support of her 
claim but, ultimately, after a background check 
and video surveillance, the reviewing physicians 
determined that the plaintiff was capable of per-
forming her job. The defendant denied the plain-
tiff ’s claim for LTD benefits.

After the defendant upheld its decision upon 
appeal, the plaintiff initiated this action in district 
court. The district court applied arbitrary and ca-
pricious review and upheld the defendant’s deci-
sion. The plaintiff filed this appeal. 

The court first addresses the plaintiff ’s argu-
ment that the district court incorrectly found 
that the LTD policy was an ERISA-governed 
plan. The court notes that ERISA applies to “any 
employee benefit plan if it is established and 
maintained . . . by an employer engaged in com-

merce or in any industry or activity affecting 
commerce.” While the plaintiff attempts to sepa-
rate the LTD policy from the other welfare poli-
cies provided by the employer, the court agrees 
with the district court that the LTD policy is one 
part of a “comprehensive employee benefit plan.” 
The court finds no justification for isolating the 
LTD policy and notes that these welfare policies 
offered by the employer have consistently been 
treated as a unit. Ultimately, the court finds that 
the LTD policy satisfies the requirements of be-
ing an ERISA plan.

After concluding that the LTD policy is subject 
to ERISA, the court also dismisses the plaintiff ’s 
argument that the LTD policy falls within a safe 
harbor provision which excludes “group or group-
type insurance programs” from ERISA’s oversight 
if they satisfy four criteria. The court notes that the 
exception does not apply unless all four require-
ments are met. In this case, the court’s finding that 
the LTD policy is one part of an ERISA plan with 
the life and accidental death policies is fatal to the 
safe harbor argument because the employer fund-
ed the life and accidental death policies. Limited 
employer involvement is one requirement to the 
safe harbor exception, and the employer’s funding 
of benefits disqualifies the plan from this excep-
tion.

The court then turns to the issue of the appro-
priate standard of review. The plan provides that 
“Proof (of claim) must be satisfactory to (the De-
fendant).” The district court determined that this 
language was sufficient to trigger arbitrary and 
capricious review of the defendant’s decision. The 
plaintiff, however, argues that the language is in-
adequate to confer discretion.

After reviewing case law cited by the parties, 
the court concludes that it is not bound by any 
precedent and, therefore, the time is now appro-
priate for the “thorough exploration of the is-
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sue.” The court notes that the threshold issue in 
determining the standard of review is whether 
the provision of the plan “reflects a clear grant 
of discretionary authority to determine eligibil-
ity for benefits.” Ultimately, the court agrees with 
four other circuits finding that the “satisfactory to 
us” language is inadequate in explicitly granting 
discretionary authority to the administrator. The 
court finds that “to secure discretionary review, a 
plan administrator must offer more than subtle in-
ferences drawn from such unrevealing language.” 
The court emphasizes that it is not difficult to draft 
clear language and finds that the defendant had 
“every opportunity to avoid an adverse ruling on 
this issue” after case law was issued questioning 
the adequacy of the “satisfactory to us” language. 
Accordingly, the court finds the defendant is not 
entitled to discretionary review and reviews the 
defendant’s decision under de novo review. 

Under this standard, the court must “indepen-

dently weigh the facts and opinions in the admin-
istrative record to determine whether the claim-
ant has met (her) burden of showing that (she) is 
disabled within the meaning of the policy.” The 
court reviews the extensive medical evidence and 
finds that such evidence supports a finding that 
the plaintiff is disabled under the plan. Nonethe-
less, the defendant relied heavily on surveillance 
evidence in denying benefits. The court recog-
nizes the usefulness of surveillance to check the 
credibility of individuals but finds that the defen-
dant placed too much significance on the limited 
surveillance video reviewed by its physicians. The 
court acknowledges inconsistencies between the 
medical records and the video surveillance but 
finds more review is necessary to assess the plain-
tiff ’s possible disability. The court finds that the 
administrator does not support the defendant’s 
decision that the plaintiff is not disabled. The 
court remands the case for further consideration 
by the defendant.  

Gross v. Sun Life Insurance Company of Canada, No. 
12-1175 (1st Cir. Aug. 16, 2013).

The court also dismisses the plan’s argument 
that the debtor waived his right to a discharge 
of his withdrawal liability because he failed to 
challenge the amount or existence of the liabil-
ity in arbitration. The court recognizes that the 
Multiemployer Pension Plan Amendments Act 
of 1980 requires all disputes over withdrawal 

liability to be arbitrated. However, the court 
notes that the debtor does not dispute the ex-
istence of or the amount of the withdrawal li-
ability. Rather, the debtor seeks to discharge 
his existing obligations. Accordingly, the court 
concludes that the debtor’s claim is not subject 
to arbitration.  

Carpenters Pension Trust Fund for Northern California 
v. Michael Gordon Moxley, No. 11-16133 (9th Cir. Aug. 
20, 2013). 
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