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Employers that find ways to keep employees 
working despite disabilities, or bring them back 
to work sooner, may avoid lawsuits and retain 
valuable workers.

I
n 2008, the Americans with Disabilities Act Amendments Act 
(ADAAA) broadened the original law’s range of qualifying dis-
abilities. As a result, many extended leaves of absence need to be 
reviewed more thoroughly for ADAAA compliance.

There are many myths and misconceptions employers may be-
lieve to be true when accommodating an employee at risk for or return-
ing from a disability leave. This erroneous thinking could actually result 
in an employee-filed ADAAA complaint, or expose an employer to an 
Equal Employment Opportunity Commission (EEOC) lawsuit for fail-
ing to accommodate a disabled employee.

It’s important for employers to understand how to comply with 
ADAAA. Dispelling these five common myths can help ensure compli-
ance.

Myth #1: Accommodating Employees  
Is Too Expensive

Have you ever heard the expression, “It takes money to make mon-
ey?” Ironically, providing accommodations, devices and/or training to 
an employee returning from a disability can actually save employers 
money in the long term. In most instances, it certainly is less expensive 
than defending a lawsuit.

Consider the case of a library employee whose job description in-
cluded custodial, courier and delivery duties. A traumatic injury to his 
thigh and shoulder left him with difficulty walking, especially on in-
clines or while climbing stairs. The library enlisted the help of a con-
sultant, provided by an employer’s comprehensive disability insurance 
plan, to help find the best solutions for its employee to prevent or re-
duce the duration of a long-term disability claim.
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In this instance, the consultant 
teamed up with the employer, employ-
ee and the employee’s medical provid-
ers to implement accommodations that 
allowed him to return to work. The 
accommodations included running 
boards to help him get into the delivery 
van, a rolling cart to transport library 
materials and a ramp for loading the 
cart onto the van.

These accommodations cost the em-
ployer less than $3,500. The disability 
insurer paid $2,255 for consultant ser-
vices, along with a portion of the $1,059 
needed to purchase equipment. The 
employer covered the remaining costs. 
These simple accommodations enabled 
the employee to go back to work gradu-
ally, returning to full-time status in just 
four months.

Someone reading this may be think-
ing, “What if the accommodations for 
my employee are more complicated than 
this?” According to ADAAA, employ-
ers don’t have to provide accommoda-
tions that impose an undue hardship.1 
However, proving this hardship in court 
could be difficult. Undue hardship is de-

fined in the regulations to include many 
factors including the availability of tax 
credits, outside funding, number of peo-
ple employed at the facility and the type 
and location of its facilities.

Myth #2: If It’s Not Broken,  
Don’t Fix It

If a company is successful at mak-
ing a product or providing a service, 
it’s hard to deviate from that business-
building formula. However, when a 
unique employee disability scenario 
endangers those time-honored proce-
dures, an employer is challenged to ap-
ply creative thinking to accommodate 
the employee.

Consider this example: An employee 
at a national food production company 
had gastric bypass surgery. Her doctor-
recommended eating schedule was at 
odds with her employer’s policies, work 
schedule and production requirements.

The employer worked with a voca-
tional consultant, provided by its dis-
ability insurance carrier, who teamed 
with the employee’s doctor and super-
visor to devise an eating schedule that 

matched her break schedule. After her 
short-term disability leave, the employ-
ee returned to work and was able to ful-
fill all of her job requirements.

Obesity as a disability has been a 
debatable topic for years. But with the 
American Medical Association’s recent 
classification of obesity as a disease, 
employers can’t assume obesity and 
obesity-related conditions are outside 
ADAAA’s reach.

EEOC agrees that obesity is an im-
pairment and has taken employers to 
court for failing to accommodate these 
employees.2 The courts have come to 
varying conclusions about whether 
obesity is a disability. So, for an organi-
zation facing a similar situation, it’s im-
portant to consult an attorney regard-
ing local precedents.

Myth #3: Strictly Enforce  
Policies—No Exceptions

From a human resources (HR) 
standpoint, an employer’s main con-
cern is ensuring workplace policies are 
fair and unbiased. This can lead to im-
plementing policies that mandate cer-
tain working parameters without con-
sidering reasonable alternatives. For 
example, an employer might require 
employees to be fully able to perform 
their jobs after returning from a leave 
such as a Family and Medical Leave Act 
(FMLA) period. This policy may con-
flict with ADAAA.

Employers can avoid this conflict by 
allowing the employee to return to work 
even if he or she isn’t at full capacity. 
This can be done by reassigning the em-
ployee to a new or temporary role prior 
to returning to his or her permanent po-

takeaways >>
•   Providing accommodations, devices and/or training to an employee returning from a dis-

ability can actually save an employer money.

•   It can pay to be flexible. An employer may have to be creative and willing to deviate from 
time-honored procedures to accommodate an employee disability.

•   Implementing policies that mandate certain working parameters without considering 
reasonable alternatives may conflict with ADAAA.

•   A consultant from a disability insurer can help evaluate cases and suggest accommoda-
tions.

•   The need to make accommodations for older workers, who may be more prone to chronic 
illnesses, is likely to increase.
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sition. Consider the following example of how an employer 
helped an employee return to work despite not being back at 
full capacity.

A telecommunications provider required 100% capacity 
of all its employees returning to work following a disability 
leave. A field technician suffered a knee injury that kept him 
from his repair and customer service duties. A consultant 
helped the employer reassign the technician to a less physi-
cally challenging, temporary position instead of allowing 
him to remain off work on disability until he was fully recov-
ered. The consultant monitored his progress until he was able 
to resume his full duties.

Refusing to entertain reasonable accommodations for this 
employee could have resulted in a complaint or lawsuit. The 
cost to reassign this employee was reasonable. The consul-
tant fees were $800—far less than the millions the company 
could have risked in legal action involving a large number of 
employees affected by strictly enforced policies that do not 
accommodate those with disabilities.

Myth #4: Our HR Department Doesn’t Need Help
HR managers deal with far more than just disability 

claims and absence management issues. Although disabling 
illnesses and injuries may not come up often, they can be 
labor-intensive from an HR standpoint. Effectively manag-
ing a disability claim includes obtaining medical informa-
tion, researching accommodations, investigating alternative 
job placement and documenting the process. A consultant, 
or other representative from a disability insurer, can help 
evaluate cases and assist with ADAAA compliance, making 
finding and implementing accommodations easier.

A consultant can be especially helpful when employees 
have mental health issues. For example, a university academ-
ic counselor was on leave due to depression, anxiety, fatigue 
and other related ailments. She hadn’t yet found a counselor 
with whom she felt comfortable. In addition to coping with 
workplace stress, she was starting a new treatment regimen 
and medication.

With the employee’s permission, a consulting psycholo-
gist provided through the disability carrier gave support and 
guidance, obtained clarification from the health insurance 
provider and reviewed psychiatric records to understand 

the employee’s limitations. The consultant referred her to the 
company’s employee assistance program (EAP) and offered 
advice on choosing a counselor. The direct cost to her em-
ployer was $791.

Some employers have taken the opposite tack and have 
ended up paying many times more that amount in fines. 
Consider the following example: A productive employee had 
some longstanding mental health issues worsened by stress 
at and outside of work. She took a three-week leave at her 
doctor’s request to deal with her condition. The company, 
IBM, refused to consider additional leave requests and fired 
the employee, despite her doctor’s belief that further leave 
would improve her disability. A lawsuit ensued. This case, 
Criado v. IBM Corp.,3 resulted in the jury awarding the em-
ployee $300,000.4

In the case of the university academic counselor, the cost 
of the consulting was $791. IBM paid $300,000—plus legal 
fees—in an employee disability lawsuit. What would the 
result have been for IBM had the company identified some 
creative solutions and possibly used third-party resources to 
accommodate this seemingly valued employee?

Myth #5: Older Workers Aren’t Valuable
Employees are staying in the workforce longer—Retiring 

at the age of 65 is no longer the norm. As age increases, so 
does the potential for health issues, some of which could de-
mand ongoing treatment.

As baby boomers age, employers will be challenged to ad-
dress disability scenarios that come with an older workforce. 
Devaluing these workers, such as the teacher in the following 
example, could make them a target for EEOC actions.

A teacher who taught band and computer classes was di-
agnosed with Parkinson’s disease, which affected his voice 

learn more >>
Education
The Americans With Disabilities Act (ADA)
Visit www.ifebp.org/elearning for more information.
How to Integrate FMLA With ADA, Short and Long-Term Disability
International Foundation CD-ROM. 2009.
Visit www.ifebp.org/books.asp?PS006 for more information.
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and manual dexterity. He had a hard time projecting his 
voice over the noise of a large classroom and had problems 
typing, grading, scheduling and handling other duties.

A vocational case manager researched potential accom-
modations and found two that made the teacher’s job easier. 
A vocal amplification system allowed him to be heard by his 

students, and dictation software helped him enter data with 
minimal use of his hands or fingers.

In this example, just a few modifications enabled the 
school district to retain this valuable employee.

The next example has a very different outcome and was 
the subject of an EEOC news release on October 12, 2012: 
“DuPriest and Sons to Pay $24,000 to Silk-Screener Fired Be-
cause of Disability.”5 The company terminated an employee 
of 38 years after he needed to begin dialysis for kidney fail-
ure. In its press release announcing the settlement, EEOC 
observed that “[t]he ADA isn’t just about hiring qualified 
persons who may have some limiting health conditions, it 
is also about retaining and accommodating employees who 
may develop impairments while working.”

Accommodating employees returning from a disability or 
other leave should be viewed as both a financial and an HR 
opportunity, not a burden. Finding ways to keep employees 
working—or getting them back to work more quickly—can 
help avoid costly lawsuits for noncompliance with ADAAA, 
as well as keeping valuable employees.  

Authors’ note: This article is intended for informational 
purposes only. This article does not constitute legal advice, 
does not necessarily reflect the opinions of The Standard or 
its clients, and is not guaranteed to be current. Receipt and 
review of this article does not create an attorney-client rela-
tionship between The Standard/the authors and the reader.
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