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Plan language Insufficient to Warrant 
discretionary Review

T he U.S. Court of Appeals for the Fourth 
Circuit finds de novo review required by 
plan language.

The plaintiff was employed by the defendant 
employer and covered under the employer’s bene-
fits plans, which respectively provided short-term 
disability (STD) benefits and long-term disability 
(LTD) benefits. The plans were administered and 
insured by the defendant third-party administra-
tor and provided benefits to a participating em-
ployee if he or she is “unable to perform the mate-
rial and substantial duties of [his or her] regular 
occupation due to sickness or injury.”

The plaintiff initially filed a claim for STD ben-
efits in 2007. The administrator initially approved 
the plaintiff ’s claim but later determined that she 
failed to present sufficient evidence of impair-
ment. The employer then terminated the plain-
tiff ’s employment in June 2008, and the plaintiff 
filed an action in federal court to recover STD and 
LTD benefits. The employer rehired the plaintiff in 
August 2008 with work-from-home arrangements 
and a limited travel schedule. A few months later, 
the plaintiff and the employer settled her claims 
for STD and LTD benefits.

In March 2009, the plaintiff took unsched-
uled leave and filed another claim for disabil-
ity benefits. The administrator initially approved 
the plaintiff ’s claim but later notified the plaintiff 
that it would not authorize further payments un-
less she submitted additional medical evidence 
supporting her continued disability. The plaintiff 
failed to submit timely additional evidence, and 
the administrator terminated her benefits. After 
exhausting her administrative remedies under 
the plans, the plaintiff initiated this action against 
the employer and the administrator. The district 
court applied an abuse-of-discretion standard to 
the administrator’s decision and determined that 
its decision to terminate the plaintiff ’s benefits did 
not constitute an abuse of discretion. The plaintiff 
filed this appeal.

The first issue for the court to address is wheth-
er the district court applied the appropriate stan-
dard of review to the administrator’s decision de-
nying LTD benefits. The plaintiff contends that the 
LTD plan does not sufficiently grant discretionary 
authority to the administrator. In Employee Re-
tirement Income Security Act (ERISA) cases, 
courts conduct de novo review of an administra-
tor’s decision unless the plan grants the adminis-
trator discretion to determine a claimant’s eligibil-
ity for benefits, in which case abuse-of-discretion 
review is applied. The court has established that 
no specific words or phrases are necessary to con-
fer discretion but that a grant of discretionary 
authority must be clear. The LTD plan provides 
that benefits only will be paid to a claimant who 
“submit[s] proof of continuing disability satisfac-
tory to [Administrator].” The court finds that the 
question of whether the phrase “proof satisfactory 
to [the plan administrator]” unambiguously con-
fers discretionary authority on the administrator 
is a matter of first impression in this court.

In considering this issue, the court notes that 
five of its six sister circuits have held that similar 
language is not sufficient to confer discretion-
ary authority on a plan administrator. The court 
agrees with these five circuits. First, it notes that 
the phrase “proof satisfactory to us” is “inherently 
ambiguous.” The court notes that the language 
could be interpreted as describing the “inevitable 
prerogative” of the administrator and could re-
quire a claimant to comply with an administra-
tor’s “subjective notions of eligibility, disability, 
or other terms in the plan.” Given the ambiguity, 
the court finds that granting discretionary review 
based on such language would violate the require-
ment of clear plan language that “expressly creates 
discretionary authority.”

The court also finds the language insuf-
ficient because it does not notify participants 
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that their plan administrator has “broad, un-
channeled discretion to deny claims.” The 
court is concerned that participants who file 
claims “may not be fully aware of the gravity 
of administrative proceedings or the neces-
sity of developing as complete a record as pos-
sible early in the claims process.” Moreover, 
the court finds any ambiguities in an ERISA 
plan must be construed against the adminis-
trator responsible for drafting the plan. Thus, 
this ambiguity must be construed against the 
administrator. The court finds that the district 
court erred in reviewing the administrator’s 
denial of the plaintiff ’s LTD benefits under an 
abuse-of-discretion standard.

The court then considers the proper standard 
of review of the administrator’s denial of the 
plaintiff ’s claim for STD benefits. As the STD plan 
is not governed by ERISA, the court applies state 

contract law and finds that the ambiguous grant 
of decision-making authority on the administra-
tor is not sufficient to require abuse-of-discretion 
review.

After determining that both plans required de 
novo review, the court concludes that remand to 
the district court is necessary. While the district 
court stated that “even under a de novo review, 
[it] would still find that [Plaintiff] failed to meet 
the definition of disability in the STD and LTD 
benefits plans,” the court finds that de novo review 
was not actually applied. The court notes that the 
district court stated that the plaintiff could not 
produce “objective proof of disability.” However, 
this requirement for “objective proof of disability” 
is not specified in the STD or LTD plan. Accord-
ingly, the court remands for the court to review 
the plaintiff ’s claim under de novo review and un-
der the actual requirements of the LTD and STD 
plans.   

Cosey v. Prudential Insurance Company of America, 
No. 12-2360 (4th Cir. Nov. 12, 2013).
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postmerger plan. Thus, the court concludes that 
the plaintiffs’ pre-September 1, 1998 banked hour 
benefits, prospective and retrospective, are ac-
crued benefits for purposes of ERISA’s anticutback 
rule. Accordingly, the court finds that the amend-
ment’s alteration of such benefits violated ERISA’s 
anticutback rule. The court dismisses the defen-

dants’ argument that the plaintiffs’ pre-September 
1, 1998 retrospective banked hour benefits were 
not “earned” as the statute does not ask whether 
benefits have been “earned” but rather asks wheth-
er benefits have “accrued.” Because such benefits 
had accrued, the court affirms the judgment of the 
district court finding that the amendment violated 
ERISA’s anticutback rule. 

Bonneau v. Plumbers & Pipefitters Local Union 51 Pen-
sion Trust Fund, No. 13-1515 (1st Cir. Nov. 15, 2013). 
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