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DISABILITY BeNeFITS

Pension Benefits Are Not Deductible  
From LTD Payments

The Ontario Superior Court of Justice (Divi-
sional Court) recently upheld the decision of 
a labour arbitrator settling the amount of 

long-term disability (LTD) benefits a nurse was to 
receive under a hospital’s disability insurance plan.  

In Timmins and District Hospital v. Ontario 
Nurses’ Association, the hospital brought an ap-
plication for judicial review of the decision of an 
arbitrator, arguing that the amount of LTD pay-
ments to an employee should be reduced by an 
amount equal to the amount the nurse would re-
ceive from a retirement disability pension if she 
terminated her employment. The arbitrator found 
that the pension benefits were not “available” to 
the nurse, as she would have to terminate her em-
ployment and forfeit valuable extended medical 
coverage in order to receive her disability pension. 
The divisional court upheld the arbitrator’s deci-
sion, holding that it was reasonable, consistent 
with jurisprudence and reasonably applied prin-
ciples of contractual interpretation.

Facts
Tarja Bouchard was a nurse at Timmins and Dis-

trict Hospital (TDH) when she went on long-term 
disability in February 2009 following an operation 
for a brain tumor. She continued to need chemo-
therapy and regular medication to treat the tumor. 

Bouchard received LTD payments under the 
Hospital of Ontario Disability Insurance Plan, 1980, 
which provided that other amounts that are “avail-
able” to the employee, such as workers’ compen-
sation and Canada Pension Plan (CPP) payments 
or payments from the employer’s pension plans, 
would be deducted from LTD payments. Bouchard 
also had the opportunity to receive a disability pen-
sion. Under the Health Care of Ontario Pension 
Plan, a disabled employee had two options: (1) elect 
to remain an employee, which would mean that 
both employee and employer contributions to the 
pension plan are waived and service continues to 
accrue under the plan, but a pension is not payable 
until the employee retires; or (2) terminate employ-
ment and commence a disability pension, without 
any further accrual under the pension plan.

Importantly, if Bouchard opted to remain an 
employee, she would continue to have access to 
extended health care benefits like drug cover-
age. If she took a disability pension, however, she 
would lose access to those benefits.

Bouchard elected to remain an employee and 
received coverage for $4,000 in monthly chemo-
therapy expenses and $1,700 in medication costs 
every three months.
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debtor which were perfected prior to the deemed 
trust attaching to the assets. Such instances may 
be rare.

Further, the reasoning in Aveos cannot be as 
easily transported at least to Ontario, where un-
der the Personal Property Security Act, explicit 
priority is granted to the deemed trust established 
under Ontario’s PBA ahead of secured creditors. 

No matter the jurisdiction, the court’s caution-

ary words in refusing the superintendent’s late re-
quest to amend the initial order should be heeded; 
rights must not simply be reserved but must be 
exercised. Swifter action by the superintendent 
in this case to modify the initial order to require 
the continuation of special payments might have 
been successful, although any such attempt would 
likely have been countered by secured creditors 
seeking to have Aveos placed into bankruptcy or 
receivership. 

Re Aveos Fleet Performance Inc., [2013] Q.J. No. 15967.
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Legislative Update

Ontario

E ffective January 1, 2014, amendments con-
cerning asset transfers between pension 
plans came into force. The new rules pre-

scribe time periods and content for asset transfer 
applications and mandatory notice to members.

Schedule 2 of Bill 151 contains amendments 
to Sections 44 and 48 of the Pension Benefits 
Act concerning the entitlement of common law 
spouses and received first reading in December 
2013. These amendments arose in response to 
the interpretation of spousal priority rights in the 
Ontario Court of Appeal’s decision in Carrigan v. 
Carrigan from 2012.

Actuarial Standards
In September 2013, the committee on pen-

sion plan financial reporting at the Canadian 
Institute of Actuaries published an educational 
note to provide guidance to actuaries who used 
alternative settlement methods for hypothetical 
wind-up and solvency valuations. Such alter-
native settlement methods may be considered 
for very large pension plans or where benefits 
have indexing, where permitted by the appli-
cable regulator. Possible alternative settlement 
approaches include: purchase of a series of  
annuities over a few years; establishment of a 
separate trust with replicate portfolio to pay 
pension benefits over an extended period of 
time; lump-sum transfer value payments to 
plan beneficiaries; and assuming a modifica-
tion to the terms of the benefit promise. For 
more information on the education note, please 
go to: www.cia-ica.ca.

In 2011, the employer’s LTD benefit provider 
repeatedly demanded that Bouchard apply for her 
disability pension and advised that if she failed to 
do so, an estimated benefit amount would be de-
ducted from her LTD benefit because the disabil-
ity pension was “available” to her.

The Ontario Nurses’ Association filed a griev-
ance on Bouchard’s behalf.

In considering the positions of the parties, the 
arbitrator referred to the decision in Re Cambridge 
Memorial Hospital Ltd. and O.N.A., [2011] 108 
C.L.A.S. 246, 2011 CLB 30518 (Gray) which con-
sidered the same collective agreement, with the 
same LTD provisions and the same issue as in the 
case of Bouchard.  In Re Cambridge, the arbitrator 
found that having a “payment available” did not 
refer to payments that the employee can receive 
under a plan only when some other substantial 
right or entitlement under the plan is surrendered. 

The arbitrator applied the interpretation of 
“available” in Re Cambridge. The arbitrator held 
that Bouchard’s disability pension was not “avail-
able” as a deduction in the same manner as CPP or 
workers’ compensation benefits were since it re-
quired Bouchard to terminate her health benefits, 
which were financially significant in light of the 
$4,000 a month in chemotherapy expenses and 
medication expense of $1,700 every three months. 
In addition, Bouchard was not enjoying double 
recovery as she did not receive more than 70% of 
her income and the CPP disability pension (which 
was being deducted), as provided in the collective 
agreement.

The employer applied for judicial review of the 
arbitrator’s decision. The Divisional Court found 
that the arbitrator’s decision was logically justified, 
consistent with jurisprudence and reasonably ap-
plied principles of contractual interpretation. 

Timmins and District Hospital v. Ontario Nurses’ Asso-
ciation, 2013 ONSC 6002 (CanLII).º
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