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fixed future payments only, not the assets of the 
pension fund.” 

After reviewing the case law cited by the par-
ties, the court concludes that unless a trustee’s 
“[m]isconduct . . . creates or enhances the risk of 
default by the entire plan,” a participant in a DB 
plan lacks Article III standing to sue. The court 
states that “a participant in a defined benefit plan 
can sue trustees for their failure to collect contri-
butions when the participant faces a risk of non-
payment of his pension—such as when trustees’ 
dereliction threatens the financial stability of a 
plan—or when the participant specifically retains 
a reversionary interest in excess contributions if 
monies remain after all benefits are paid.” 

Based on this standard, the court concludes 
that the plaintiffs do not have Article III stand-
ing. The court finds that the plaintiffs lack an 

injury-in-fact that can be redressed by judicial 
action. The court notes that the plaintiffs con-
cede that a change in the benefit rate accrual is 
a matter of trustee discretion and is “neither au-
tomatic nor guaranteed” even if the plan receives 
additional funding. The plaintiffs argue that this 
conclusion will strip them of their ERISA rights, 
and the court acknowledges that their statutory 
right is canceled by their failure to meet the “ir-
reducible constitutional minimum.” The court, 
however, notes that a trustee’s breach of his fi-
duciary duties to a DB plan continues to be sus-
ceptible to correction by the secretary of labor 
or by any party with a reversionary interest in a 
plan’s surplus. Accordingly, the court dismisses 
the plaintiffs’ breach-of-fiduciary-duty claim 
for lack of constitutional standing but dismisses 
without prejudice to give the plaintiffs leave to 
amend their complaint.   

Fox v. McCormick, No. 1:12-cv-018969-RMC (D.D.C. 
Dec. 9, 2013). 

Plan Administrator Failed to Provide Notice  
of Appeal Rights

T he U.S. District Court for the District of 
Alaska finds that the plan administrator 
failed to give the plaintiff notice of her 

right to appeal the amount of her benefits award.
The plaintiff was a participant in the defen-

dant multiemployer pension plan through her 
employment. The plan was administered by the 
defendant plan administrator. In October 2009, 
the plaintiff became disabled due to chronic neck 
and back pain. She began receiving short-term 
disability benefits and subsequently sought to 
apply for long-term disability benefits under the 
plan. In November 2009, the plaintiff was ad-
vised by union members that disability benefits 
under the plan were going to be reduced after 
January 1, 2010, and she was encouraged to ap-
ply for benefits. 

The plaintiff requested a retirement disabil-
ity application form in November 2009 but was 
advised that administrator would not send her 
a form because she had to wait six months fol-
lowing the onset of her disability to file for those 
benefits. The plaintiff received the form on or 
about January 5, 2010 and sent the completed 
form back on January 13, 2010. In April 2010, 
the plaintiff contacted the administrator to ask 
about the status of her claim and was told that 
administrator had no record of her claim. The 
plaintiff asserts that she submitted a second ap-
plication in June 2010, but the administrator 
claims it received the completed application in 
September 2010. 

Participants in Defined Benefit Plan Lack
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The plaintiff ’s claim was denied in March 2011. She was 
informed that she could request an appeal of her claim by 
submitting such request in writing within 180 days of re-
ceipt of the March letter. The letter also informed the plain-
tiff that she had no further right of appeal after her first 
appeal and would have 180 days to bring a civil action after 

an appeal decision. The plaintiff filed an appeal with the 
plan trustees. On March 15, 2012, the trustees approved the 
plaintiff ’s request for benefits. 

On April 6, 2012, the plan sent an explanation of bene-
fits form indicating that the plaintiff was entitled to month-
ly disability benefits of $560.31. The plaintiff believed her 
benefits would be approximately $2,600 per month. The 
plaintiff ’s counsel contacted the plan in June 2012 to ques-
tion the benefits calculation. On March 21, 2013, the plain-
tiff commenced this action against the plan, administrator 
and trustees. The plaintiff alleged that she is entitled to re-
ceive disability benefits under the plan terms that existed 
prior to January 1, 2010. The defendants moved for sum-
mary judgment dismissing the plaintiff ’s complaint for fail-
ure to exhaust administrative remedies. 

The court recognizes that as a “general rule,” an Em-
ployee Retirement Income Security Act (ERISA) claim-
ant “must avail himself or herself of a plan’s own internal 
review procedures before bringing suit in federal court.” 
Defendants contend that the plaintiff failed to exhaust her 
administrative remedies as to the amount of her retirement 
disability benefits as required by the plan. The court finds 
that there is no dispute that the plaintiff failed to exhaust 
her administrative remedies as to the amount of her ben-
efits award. However, the court also recognizes that there 
are exceptions to the requirement that an ERISA claimant 
exhaust her administrative remedies. The exceptions in-
clude inadequacy of remedy, futility and failure of the plan 
administrator to follow reasonable claims procedures. 

The court dismisses the plaintiff ’s arguments that she 
had an inadequate remedy or that bringing a claim was fu-
tile. However, it finds merit to the plaintiff ’s argument that 
her failure to exhaust her administrative remedies should 
be excused because the defendants failed to provide her no-
tice of her right to appeal the amount of the benefits award. 
The court notes that the election form that the plaintiff re-
ceived indicating her benefits award did not include any 
information as to how she could appeal the amount of her 
benefits award. The defendants concede that the election 
form did not include notice of appeal rights but argue that 
the form did not constitute a benefit denial and, therefore, 
was not required to include appeal rights. The court dis-
misses this argument and notes that “[i]f a claimant can 
appeal the amount of her benefits award, then it follows 
that defendants had a fiduciary duty to advise the claim-
ant of that right when it first advised the claimant what the 
amount of her benefit award would be.” Thus, the court 
finds that the defendants failed to properly notify the plain-
tiff of her appeal rights and remands the case to the trustees 
for the plaintiff to pursue an appeal of her benefits award. 
The court instructs the trustees to consider the plaintiff ’s 
appeal timely.   

Herrell v. Locals 302 and 612 of the International Union of Op-
erating Engineers–Employers Construction Industry Retirement 
Fund, No. 3:13-cv-00055-HRH (D.Ak.Dec. 3, 2012). 
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(T)here are exceptions to the requirement 
that an ERISA claimant exhaust her 
administrative remedies. The exceptions 
include inadequacy of remedy, futility and 
failure of the plan administrator to follow 
reasonable claims procedures. 


