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10 Tips  
for Responding 
to (and Avoiding) 
an IRS Letter 
226-J

by | Lindsay M. Goodman
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Have you received a Letter 226-J from the IRS indicating 
that you owe a penalty under the Affordable Care Act? 
This article offers ten tips for how to respond as well as 
how to avoid receiving future notices.
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One of the key provisions of the Affordable Care Act 
(ACA) is the employer mandate, a requirement 
that certain employers provide minimum essential 
coverage that is “affordable” and provides “mini-

mum value” to their full-time employees (FTEs) and their 
dependents.

The employers, referred to as applicable large employers 
(ALEs), that do not meet those requirements are required 
to make an employer shared responsibility payment (ESRP), 
which is triggered if at least one of their FTEs receives a pre-
mium tax credit for purchasing individual coverage on the 
Health Insurance Marketplace.

In late 2017, the Internal Revenue Service (IRS) began 
notifying ALEs that they may be liable for an ESRP for the 
2015 calendar year, which was the first year that the employ-
er shared responsibility rules were in effect. Employers that 
receive the notice, called a Letter 226-J, could face significant 
penalties. 

Generally speaking, employers employing 50 FTEs, in-
cluding full-time equivalent employees, are considered 
ALEs. The determination of whether an ALE may be liable 
for an ESRP and the amount of the proposed ESRP in Let-
ter 226-J are based on information from IRS Forms 1094-C 
and 1095-C filed by the ALE and the individual income tax 
returns filed by the ALE’s employees. It is expected that Let-
ters 226-J will continue to be issued for later calendar years 
as 1094-C and 1095-C forms from those years are reviewed 
and processed by IRS. 

The following are ten tips for responding to (and avoid-
ing) an IRS 226-J notice. 

1. Don’t Panic!
When employers first open their letters, they often 

freak out about the amount of the proposed ESRP. How-
ever, as explained below, the proposed ESRP is often due 
to an error in coding or the wrong box being checked. 
Therefore, it is important to keep calm and thoroughly 
assess the situation before jumping to the conclusion that 
the ESRP is accurate. 

2.  Look at the Response Due Date,  
Put It on the Calendar and Respond ASAP
If the deadline to respond is short, employers should im-

mediately contact IRS at the number indicated in the letter to 
request an extension of time to respond. 

3.  Determine Which Penalty Applies— 
“A” Penalty or “B” Penalty
This is essential in order to determine what information 

an employer may need to gather and what supporting docu-
mentation is needed to provide an adequate response. The 
table explains each penalty.

4.  Review Letter 226-J and Determine  
What May Have Gone Wrong
After an employer determines the type of penalty being 

assessed, the employer should determine why the penalty 
was assessed. Was there an error on the 1094-C or 1095-C 
forms that were filed? Was the person who received a sub-
sidy/premium tax credit offered coverage and, if so, was that 
coverage affordable and did it provide minimum value? If the 
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TABLE
Employer Shared Responsibility Penalties
”A” Penalty: No Coverage Penalty “B” Penalty: Inadequate Coverage Penalty 

If employer does not offer minimum essential coverage If employer offers coverage to its FTEs, but the coverage is not  
to 95% (70% in 2015) of its full-time employees (FTEs) affordable and/or does not provide minimum value

AND
One FTE enrolls in the marketplace and receives a subsidy/premium tax credit 

Employer must pay penalty of $2,080 (for 2015 and indexed  Employer must pay penalty of $3,120 (indexed annually)  
annually) for all FTEs (less 30 (80 for 2015)) (including  for each FTE receiving a subsidy/premium tax credit 
those receiving coverage). (capped at the maximum no coverage penalty).



november 2018 benefits magazine 41

person wasn’t offered coverage, is there a reason (such as not 
being a full-time employee or being in a limited nonassess-
ment period)?

5.  Check For and Avoid Common  
1094-C/1095-C Errors
Employers should make sure the Forms 1094-C and 

1095-C always have the correct person listed as a contact 
at the employer to ensure that any future Letters 226-J are 
sent directly to the person most appropriate to handle the 
response. It is not recommended to use the name of the em-
ployee of the third-party vendor who completed or filed the 
forms on the employer’s behalf, since that person may leave 
the vendor or the employer may choose to switch vendors, 
and the letter may never make it back into the employer’s 
hands in time to respond before IRS makes a final ESRP 
assessment. 

Common errors that can occur when filling out the 1094-
C and 1095-C forms include:

• Checking the wrong boxes on the Form 1094-C (e.g., 
checking “No” regarding offering minimum essential 
coverage when “Yes” should have been checked for 
certain months or the entire 12 months.)

• Using the wrong codes in the Forms 1095-C regarding 
the offer for a particular employee (e.g., marking “no of-
fer” but failing to include the reason an offer was not 
made, such as not being eligible due to being a part-time 
employee, not being an employee during a particular 
month or being in a limited nonassessment period).

6. Follow the Specific Instructions in Letter 226-J
Letter 226-J includes very specific instructions for re-

sponding. If an employer disagrees with the assessment, it 
should respond to IRS and include:

• A statement in response to the proposed ESRP in the 
form of a cover letter, along with any supporting docu-
mentation referenced in the statement to show why the 
proposed ESRP is erroneous

• An explanation of why the proposed ESRP is errone-
ous, including a description of any changes that the 
employer wants to make to the information reported 
on its Forms 1094-C and 1095-C

• A signed IRS Form 14764: ESRP Response indicating 
its total disagreement with the proposed ESRP assess-
ment.

Employers also should make corrections (as applicable) 
to the Employee Premium Tax Credit (PTC) Listing on IRS 
Form 14765 using the indicator codes in the instructions to 
the Forms 1094-C and 1095-C for the tax year shown on the 
letter.

7.  Send the Response to IRS With All Attachments 
Via Certified Mail and Fax
Due to the short response deadline, it is recommended to 

send the complete response via certified mail as well as to the 
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learn more
Education
Certificate Series—Health Benefit Plan Basics
February 25-26, 2019, Lake Buena Vista (Orlando), Florida
Visit www.ifebp.org/certificateseries for more details.
Health Care Management Conference
May 6-8, 2019, Boston, Massachusetts
Visit www.ifebp.org/healthcare for more information.

From the Bookstore
Health Care Reform Quickfinder Handbook, 2017 Edition
Thomson Reuters. 2016. 
Visit www.ifebp.org/books.asp?9078 for more information.

takeaways
•  In late 2017, the Internal Revenue Service (IRS) began sending 

Letter 226-J notices to some employers that they may be liable 
for an employer shared responsibility payment (ESRP) relating 
to health insurance coverage for their employees for the 2015 
calendar year. 

•  Under the Affordable Care Act (ACA), applicable large employ-
ers (ALEs) that do not provide minimum essential coverage that 
is “affordable” and provides “minimum value” to their full-time 
employees (FTEs) and their dependents must make an ESRP if at 
least one of their FTEs receives a premium tax credit for purchas-
ing individual coverage on the Health Insurance Marketplace.

•  Employers have only 30 days to respond to Letter 226-J and can 
face significant penalties, so it is important to respond promptly 
to avoid being assessed the amount of the proposed ESRP. 

•  Determination of whether an ALE may be liable for an ESRP and 
the amount of the proposed ESRP are based on information from 
IRS Forms 1094-C and 1095-C filed by the ALE and the individual 
income tax returns filed by the ALE’s employees.
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fax number indicated in the letter to en-
sure receipt by the applicable deadline.

8.  Keep a Complete Copy of the 
Response and All Supporting 
Documentation Handy 
Employers should keep a copy of 

everything handy in case IRS calls or 
sends a letter to ask followup questions 
or request additional information. 

9.  Wait Patiently for a Response  
and Act Accordingly
IRS will respond to the employer’s 

response to the Letter 226-J with IRS 
Letter 227. Many employers receive 
Letter 227 within four to six weeks af-
ter their response was received. There 
are five different versions of Letter 227 
that may be sent from IRS (Letters 
227-J through -N). Each letter advises 
the employer of the acknowledgement 
from IRS and response to the employ-
er’s Letter 226-J response. Each version 
of Letter 227 explains the next steps to 
take to fully resolve the ESRP, including 
any additional appeals available.

10.  Avoid Receiving Future Let-
ters 226-J

In order to avoid receiving future 
Letters 226-J, employers should:

• Check, double-check and check a 
third time to ensure accuracy of 
any Forms 1094-C and 1095-C 
before they are filed annually

• Avoid simply relying on a third-
party vendor to complete the 
forms without careful review of 
data feeds and final forms

• Avoid blindly relying on auto-
mated processes, and verify and 
triple-check data feeds and final 
forms that are created using an 
automated process. 

A sample of IRS Letter 226-J can 
be viewed at www.irs.gov/pub/notices 
/ltr226j.pdf. In addition, IRS has issued 
its own set of tips regarding understand-
ing Letter 226-J, which can be accessed at 
www.irs.gov/individuals/understanding 
-your-letter-226-j.  
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