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PREEMPTION

Fraud Claims Against Laboratory  
Testing Company Can Proceed

T he U.S. District Court for the Northern 
District of Texas grants in part and denies 
in part the defendants’ motion to dismiss 

the plaintiff ’s fraud claims. 
The plaintiff is a provider of health care insur-

ance, administration and/or benefits pursuant to a 
variety of health care benefit plans and insurance 
policies. The defendants are a medical laboratory 
testing company and its subsidiaries. The defen-
dants provide services to the plaintiff ’s members 
as an out-of-network provider. 

Many of the plaintiff ’s private employer-spon-
sored plans are governed by the Employee Re-
tirement Income Security Act of 1974 (ERISA). 
Those plans are generally classified as self-funded 
or fully insured plans. The plaintiff is obligated to 
approve claims for health benefits that satisfy the 
terms of either type of plan.

The plaintiff uses a two-tier provider system for 
its plans, which allows members to obtain health 
care services from network or out-of-network pro-
viders. Network providers enter into agreements 
under which the plaintiff agrees to reimburse them 
at specified rates. In return for those specified rates, 
network providers agree not to use balance billing 
for the plaintiff ’s members. In contrast, out-of-
network providers do not have similar agreements 
with the plaintiff, and they generally bill members 
at the rates they determine and set. Members are 
usually required to pay the amount by which an 
out-of-network provider’s charges exceed the ap-
proved payment under the applicable plan. 

The defendants offer laboratory testing that is 
ancillary to a patient’s encounter with a medical 
provider. The plaintiff alleges that the defendants 
committed fraud in connection with their pro-
vision of out-of-network testing services to the 
plaintiff ’s members. The plaintiff further alleges 
that the defendants paid bribes and kickbacks to 
referral sources in exchange for requesting out-
of-network lab services from the defendants, per-
formed and billed for lab services that were not or-

dered by medical providers or in some cases even 
performed, inflated claims, and billed charges that 
the defendants never intended to collect from pa-
tient members. As a result of such fraud, the plain-
tiff argues that it paid the defendants more than 
$100 million over a five-year period. The defen-
dants filed a motion to dismiss the plaintiff ’s state 
law misrepresentation-based claims, arguing that 
they were preempted by ERISA. 

ERISA preempts any and all state laws insofar 
as they may now or hereafter relate to any em-
ployee benefit plan. Preemption does not occur if 
the state law only has a tenuous, remote or periph-
eral connection with covered plans, as is the case 
with many laws of general applicability. The Fifth 
Circuit finds state law claims preempted if (1) the 
state law claim addresses an area of exclusive fed-
eral concern, such as the right to receive benefits; 
and (2) the claim directly affects the relationships 
among traditional ERISA entities—the employer, 
the plan and its fiduciaries, and the participants 
and beneficiaries. 

The court finds that the defendants have not 
satisfied either prong of the Fifth Circuit test. First, 
the plaintiff ’s misrepresentation-based claims do 
not address an area of exclusive federal concern but 
rather address the accuracy of the information pro-
vided by the defendants. Specifically, the plaintiff ’s 
misrepresentation-based claims do not challenge 
whether benefits were administered correctly but 
rather whether the defendants supplied the plaintiff 
with truthful or complete information in a manner 
consistent with the defendants’ obligations under 
state law. Second, the plaintiff ’s claims do not di-
rectly affect the relationships among traditional 
ERISA entities. Providers like the defendants are 
not traditional ERISA entities, and ERISA does not 
regulate the relationship between medical providers 
and plan fiduciaries or administrators. A key ques-
tion is not whether the parties to a claim are tradi-
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tional ERISA entities in some capacity but instead whether the 
relevant state law affects an aspect of the relationship that is 
comprehensively regulated by ERISA. Even if the defendants 
could show that they are ERISA entities in some capacity, 
ERISA does not regulate the accuracy of information supplied 
by beneficiaries of ERISA plans, administrators or fiduciaries. 
Therefore, the court finds that the scope of the plaintiff ’s rela-
tionship with the defendants in the misrepresentation-based 
claims is beyond the scope of ERISA preemption. 

In addition, the defendant filed a motion to dismiss by 
arguing that the plaintiff failed to state a claim and failed to 
allege fraud with sufficient particularity. The plaintiff alleges 
facts that, taken as true, indicate intentional and conscious 
commitment to the common purpose of the alleged con-
spiracy. The pattern of conduct alleged by the plaintiff sup-

ports its claims. Further, when alleging fraud, the party must 
state with particularity the circumstances constituting the 
fraud. At a minimum, allegations of the particulars of time, 
place and contents of the false representations, as well as the 
identity of the person making the misrepresentation, are re-
quired. The defendants argue that the plaintiff failed to allege 
particularized misrepresentations, but the court disagrees. 
The court finds that the plaintiff provided enough particular-
ized information in its pleadings about its fraud allegations 
and can proceed with its fraud claims.

Finally, the plaintiff filed a motion for a more definite 
statement to require the defendants to replead more infor-
mation in support of its claims. The court agrees. 

Accordingly, the defendants’ motion to dismiss is denied, 
but the plaintiff ’s motion for a more definite statement is 
granted.   

UnitedHealthcare Services, Inc., et al. v. Next Health, LLC, et al., 
No. 3:17-cv-0243-S (N.D.Tex. July 20, 2018).

fiduciary could have cured the breach. In cases of fraud or 
concealment, plaintiffs may sue within six years of the date 
they discover the breach. 

The court does not believe that the plaintiff has properly 
demonstrated that his claim falls within the six-year excep-
tion for fraud or concealment. Such acts of fraud or conceal-
ment must include overt acts of deception, and mere silence 
is not an overt act. Likewise, the failure to give sufficient de-
tails about the plan and eligibility for benefits does not dem-
onstrate the type of affirmative acts of concealment that must 
occur to trigger the fraud exception. 

Assuming that the defendant gave the plaintiff bad infor-
mation about the plan before he agreed to take early retire-
ment, the date the plaintiff had actual knowledge of any such 
breach by omission was as of December 2016, which puts the 
three-year statute of limitations mark under ERISA Section 
413(1) at December 2019. Regarding when the defendant 
could have cured its breach by omission under ERISA Sec-
tion 413(2), that date falls no later than February 17, 2011, 

the date when the plaintiff ’s early retirement agreement be-
came irrevocable. Six years from that date is February 17, 
2017, which makes this date the earlier of the two dates es-
tablishing the limitations period. Because the plaintiff didn’t 
file suit until September 2017, his claim for breach of fidu-
ciary duty is time-barred. 

Even if his claim for breach of fiduciary duty was not 
time-barred, the court finds that it would still fail because the 
plaintiff cannot prove that the defendant breached any duty. 
The plaintiff failed to show that the defendant intentionally 
misled him or that there was any other actionable misrep-
resentation. The court finds that the FAQ clearly disclosed 
its nature as a summary document, directed the plaintiff to 
further information and resources, including the plan itself, 
and correctly listed a summary of the general benefits under 
the plan. The fact that the plaintiff did not review the actual 
plan document before retiring does not lead to a breach of 
fiduciary duty by the defendant. 

Accordingly, the court grants the defendant’s motion for 
summary judgment.   

Wasserstein v. University of Chicago, No. 17-cv-6567 (N.D.Ill. July 
19, 2018). 




