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Payment of Air Ambulance Costs  
Reasonable Based on Plan Language

T he U.S. District Court for the District of 
North Dakota grants the motion for sum-
mary judgment by the defendant insurance 

company and denies the plaintiffs’ cross-motion, 
finding that the payment of air ambulance costs was 
reasonable and supported by substantial evidence.

The plaintiffs include a husband and wife who 
are covered under an employee welfare benefit 
plan sponsored by the husband’s employer. The 
defendant is the third-party administrator for the 
plan. The third-party administrator makes claims 
and appeals determinations for the plan, which is 
governed by the Employee Retirement Income Se-
curity Act of 1974 (ERISA). 

The plaintiff wife sought emergency medical 
care at a local medical center. Upon examination, 
the physician determined that it was medically 
necessary to transport her to a facility that could 
provide a higher level of care. In order to expedite 
the medical treatment, she was transported to an-
other facility by air ambulance.

The air ambulance provider was a nonnet-
work provider under the plan and billed more 
than $33,000 for its services. The defendant paid 
a portion of those charges but left the plaintiffs 
with a remaining bill of more than $26,000. The 
plaintiffs appealed the claim, and the defendant 
denied their appeal. This suit ultimately followed 
after the plaintiffs exhausted their administrative 
remedies. 

The court reviews the denial of benefits us-
ing an abuse-of-discretion standard because the 
plan gives the defendant the discretionary au-
thority to determine eligibility for benefits or to 
construe the terms of the plan. To withstand re-
view for abuse of discretion, the court notes that 
a decision supported by a reasonable explanation 
should not be disturbed, even though a differ-
ent, reasonable interpretation could have been 
made. The decision by the plan administrator 
must be reasonable and supported by substantial 
evidence, which means it must be supported by 

more than a scintilla but less than a preponder-
ance of evidence. Where an entity administers 
an ERISA plan and both determines whether an 
employee is eligible for benefits and pays benefits 
out of its own pocket, a conflict of interest is cre-
ated. When such a conflict exists, a reviewing 
court should consider the conflict as a factor in 
determining whether the plan administrator has 
abused its discretion in denying benefits, with the 
significance of the factor depending upon the cir-
cumstances of the particular case.

The plaintiffs challenge three points of error in 
the defendant’s final determination: (1) that the 
defendant violated the terms of the plan by failing 
to cover medical supplies, using an undisclosed 
administrative policy that conflicted with the ex-
press terms of the plan; (2) that the administra-
tive policy that set the reimbursement rate for air 
ambulance mileage charges was undisclosed and 
not based on substantial evidence of reasonable 
provider reimbursement rates; and (3) that the 
air ambulance base rate was established by an un-
disclosed policy and not based on substantial evi-
dence of a reasonable rate. 

The court first looks at the reasonableness of 
the interpretation of the plan. In order for a plan 
administrator’s interpretation to be reasonable, 
consistency is key. An interpretation will be up-
held if it is consistent with the goals of the plan, 
with the goals of the ERISA statute, with past in-
terpretations of the same term and with other lan-
guage within the plan. 

Benefits are payable under the plan only for cov-
ered services, and the amount payable to reimburse 
a participant for covered services is the allowed 
charge less any applicable deductible amount and 
any coinsurance amount to the extent that the co-
insurance amount does not cause the participant to 
exceed the out-of-pocket maximum. To determine 
the reasonableness of the defendant’s interpretation 
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the medical evidence supported a finding of disability that 
would prevent the plaintiff from working in any gainful oc-
cupation. Consequently, the defendant denied the plaintiff ’s 
appeal. The denial was clearly based on all the medical re-
cords the plaintiff submitted for review and included a de-
tailed discussion of those findings. The plaintiff filed this suit 
under ERISA, and the parties filed cross-motions for judg-
ment on the administrative record. 

The court reviews the administrative record de novo. The 
main question is whether the plaintiff has produced satis-
factory proof that she is unable to perform with reasonable 
continuity the material duties of any gainful occupation for 
which she is reasonably fitted by education, training and ex-
perience. The court does not question that the plaintiff has 
a well-documented history of chronic pain. The court does, 
however, question the reliability of the functional capacity 

evaluation that was conducted and finds that notes about 
the plaintiff ’s performance cast some doubt on the plain-
tiff ’s credibility, along with contradicting medical records of 
three separate treating physicians who examined the plaintiff 
within days of the functional capacity evaluation. The court 
agrees with the defendant’s conclusion that the functional 
capacity evaluation does not provide reliable objective evi-
dence of the plaintiff ’s true functional capabilities. None of 
the medical records provided by the plaintiff ’s treating physi-
cians or the reports of reviewing physicians support a finding 
that she is incapable of full-time sedentary work. 

Therefore, the court finds that the plaintiff has failed to 
prove by a preponderance of the evidence that she is unable 
to perform, with reasonable continuity, the material duties of 
any gainful occupation for which she is reasonably qualified. 
Accordingly, the plaintiff ’s motion for judgment on the ad-
ministrative record is denied and the defendant’s is granted. 

Ezerski v. Kirlins, Inc., Long-Term Disability Plan et al., No. 3:17-cv-
69 (S.D.Ohio, July 9, 2018).
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of plan terms, the court analyzes the process followed by the 
defendant to reach its conclusion.

According to the plan, with regard to ambulance services, the 
defendant will pay 80% of the allowed charge—the maximum 
dollar amount that payment for ambulance services is based on. 
Over time, the defendant has consistently covered air ambu-
lance services at 150% of the 2013 Medicare rural air ambulance 
rates as the allowed charge. The plan then allows for ambulance 
services to be covered at 80% of the allowed charge. The defen-
dant paid 100% of the allowed charge and, therefore, doesn’t owe 
the plaintiffs any additional amounts, even though the plaintiffs 
may have to pay for additional expenses out of pocket. 

The court finds that there is no evidence in the admin-
istrative record that the defendant’s decision was an abuse 
of discretion or that it acted unreasonably. The interpreta-
tions offered by the defendant in making its determination 
are consistent with the terms of the plan. 

Next, the court looks at whether the defendant’s fact-
based determinations were supported by substantial evi-
dence and thus reasonable. Here, the defendant did not 
even contest that the air ambulance services were medically 
appropriate or necessary; rather, it simply applied its inter-
pretation of plan terms to the treatment the plaintiff wife 
received. Nothing in ERISA regulates the content of welfare 
plans and, because there is no state statutory or administra-
tive guideline that requires reimbursement rates to be set 
according to a particular method, the rate at which reim-
bursement is set is not a fact subject to review by the court 
beyond what is included as the terms of the plan. Therefore, 
the court finds that the defendant’s determinations are rea-
sonable because they are supported by substantial evidence 
in the record.

Accordingly, the court grants the defendant’s motion for 
summary judgment.   

Mitchell et al. v. Blue Cross Blue Shield of North Dakota et al., No. 
2:15-cv-00086 (D.N.D. July 18, 2018). 
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