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Plan Terms Govern Eligibility  
for Independent Contractors

T he U.S. District Court for the Northern 
District of Georgia grants the defendants’ 
motion for summary judgment after find-

ing that the plaintiff distributors are independent 
contractors and are not entitled to participate in 
the defendants’ 401(k) plan. 

The plaintiffs include a group of workers who sell 
and distribute products made by the defendant bak-
eries. The defendants sponsor various benefit plans 
for eligible employees, including a 401(k) plan gov-
erned by the Employee Retirement Income Security 
Act of 1974 (ERISA). The defendants enter into dis-
tributor agreements with each of their distributors, 
and these agreements outline the terms of their re-
lationship. In the applicable distributor agreements, 
the plaintiffs are labeled as independent contractors. 

The plan contains various requirements to be 
eligible for participation, including that an indi-
vidual must be an eligible employee as defined un-
der the plan. The plaintiffs have never been eligi-
ble to participate due to their status as distributors 
and, thus, independent contractors. 

The plaintiffs filed suit alleging ERISA viola-
tions for failure to allow them to participate in the 
plan due to their status as independent contractors. 
The defendants move for summary judgment, ar-
guing that the plaintiffs are expressly ineligible for 
benefits under the terms of the plan, even if they 
are deemed to be common law employees, and that 
the plaintiffs failed to exhaust administrative rem-
edies under the plan prior to filing suit. 

The court finds that the plaintiffs’ ERISA claim 
fails because they have not shown that they are 
eligible for benefits under the plan. Therefore, the 
court will not even address whether the plaintiffs 
were required to or failed to exhaust their admin-
istrative remedies. 

In order to assert a claim under ERISA, a plain-
tiff must be either a participant or beneficiary of 
an ERISA plan. A participant is defined as any em-
ployee or former employee of an employer who is 
or may become eligible to receive a benefit of any 

type from the ERISA plan. Therefore, in order to 
establish participant status, ERISA requires that 
the plaintiff (1) establish that he or she is a com-
mon law employee and (2) be eligible to receive a 
benefit under the applicable plan according to the 
specific terms of the plan. Anyone who fails on ei-
ther of these requirements lacks standing to bring 
a claim for benefits under an ERISA plan. 

As established by the Supreme Court in Na-
tionwide Mutual Insurance Co. et al. v. Darden, 
503 U.S. 318 (1992), the court must conduct an 
independent review to determine whether an in-
dividual is a common law employee. This analysis 
requires an examination of the specific employ-
ment relationship, using at least 14 factors. Even 
assuming that the plaintiffs can provide that they 
are common law employees due to the nature of 
their work and relationship to the defendant, their 
ERISA claim still fails because they cannot meet 
the second requirement that they are eligible for 
benefits under the terms of the plan. 

ERISA does not require that employers make 
their ERISA plans available to all common law 
employees or even establish ERISA plans at all. 
Under an ERISA plan, an employer is permitted 
to define eligibility as it desires but cannot exclude 
participation on the basis of age or length of ser-
vice (ERISA Section 202). 

In this case, the plan specifically excludes from 
eligibility anyone who is a distributor and who has 
executed a written agreement for the distribution 
or sale of goods or products or any other inde-
pendent contractor. Because the exclusion is not 
based on age or length of service, it is permissible 
under ERISA. Therefore, even if the plaintiffs were 
able to prove that they are common law employ-
ees, their ERISA claims still fail.

Accordingly, the defendants’ motion for sum-
mary judgment is granted.  

Ryan et al. v. Flowers Foods, Inc., et al., No. 1:17-cv-
817 (N.D.Ga. July 16, 2018).
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