
DISABILITY BENEFITS

Gertjejansen v. Kemper Insurance
Companies, Inc.

The plaintiff was a participant in a welfare bene-
fit plan (the plan) administered by the defendant
company. Following a dispute over benefits, the
plaintiff filed this action against the defendant.
The district court applied the de novo standard
of review and granted summary judgment to the
defendant, upholding its decision to deny bene-
fits under the plan. The plaintiff filed this appeal.
On appeal, the court first considers the defen-
dant’s motion that the district court improperly
applied de novo review. The defendant contends
that the abuse-of-discretion standard of review
should apply because the defendant is granted
discretionary authority in the plan documents to
administer the plan. The court recognizes that
the defendant is granted discretionary authority
in the plan documents. However, the court finds
that the defendant failed to establish that posting
the plan’s summary plan description (SPD) on
the company intranet satisfied ERISA’s distribu-
tion requirement. The court notes that ERISA
permits electronic distribution of documents as
long as the administrator “takes appropriate and
necessary measures reasonably calculated to
ensure that the system for furnishing documents
. . . [r]esults in actual receipt of transmitted infor-
mation.” Nonetheless, the court concludes that
the defendant’s mere placement of an updated
SPD on the company’s intranet does not ensure
that participants would actually receive the
transmitted information. Thus, the court con-
cludes that the defendant’s failure to properly
notify participants of its discretionary authority
negates such authority and warrants the de novo
standard of review. The court then considers
whether the defendant properly denied the
plaintiff’s claim for permanent disability bene-

fits. In this case, the SPD unambiguously states
that participants must cooperate with the claim
administrator’s request for a scheduled appoint-
ment for case management. However, the record
indicates that the plaintiff did not cooperate with
repeated efforts to engage her in case manage-
ment, leaving the defendant unable to reach a
determination that the plaintiff was disabled.
The plaintiff argues that the district court erro-
neously relied on her failure to cooperate
because the defendant did not show that it was
prejudiced by her lack of cooperation. The court
dismisses this argument because the plaintiff did
not raise it before the district court. Accordingly,
the court affirms the district court’s decision
denying permanent disability benefits to the
plaintiff. No. 06-56329 (9th Cir. Apr. 11, 2008).

COLLECTIVE BARGAINING

Virga et al. v. Big Apple Construction 
& Restoration Inc. et al.

The plaintiffs are jointly administered multi-
employer, labor-management trust funds (the
funds) established and maintained pursuant to
various collective bargaining agreements (CBAs)
and trust agreements. The defendant company
was a participating employer in the funds
required to remit fringe benefits, dues checkoffs
and political action committee (PAC) contribu-
tions pursuant to a signed CBA. The CBA includ-
ed a personal liability clause on the signature
page indicating that the “person signing on
behalf of the Employer also agrees to be person-
ally bound by and to assume all obligations of the
employer provided in this Agreement. . . . ” The
individual defendant signed his name next to the
line marked with the word “BY,” on the line
marked “Company Officer Signature,” and indi-
cated that he was the defendant company’s
“President.” An audit conducted by the funds
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found that the defendant company owed
$730,280.22 in unpaid fringe benefit contri-
butions and $58,643.70 in unpaid dues checkoffs
and PAC contributions. After unsuccessful
attempts to collect the funds owed, the funds
filed this action to collect the money. The defen-
dants failed to respond and therefore the court
notes that they are deemed to have admitted all
“statements or opinions of fact, or application of
law to fact.” The court addresses the individual
defendant’s personal liability and finds him to be
jointly liable under the terms of the CBA as the
signatory of the policy. The court notes that it has
previously held language similar to that found in
the applicable CBA to be sufficient to create per-
sonal liability. The court then addresses the
funds’ requested relief. The court awards the
funds all requested relief including all unremit-
ted contributions, interest on such unremitted
contributions, statutory damages, and costs and
attorney fees. The court does not, however, award
the funds their request for imputed audit costs.
No. 05 Civ. 0200 (S.D.N.Y. Apr. 22, 2008).

FLEXIBLE SPENDING 
ACCOUNT BENEFITS

O’Meara v. The Cit Group, Inc.

The plaintiff was an employee of the defendant
company and a participant in the defendant’s
health care flexible spending account (the FSA).
Upon her employment in August 2005, the plain-
tiff was given the 2005 New Hire Enrollment
Guide (the guide) that described various employ-
ee benefits, including the FSA. Knowing that she
needed orthodontic work, the plaintiff elected to
have $3,000 deducted from her paycheck in 2005
to be deposited in an FSA. The guide stated
under the heading “Expenses Limited to the
Calendar Year” that “You must incur your eligible
expenses by December 31 of the calendar year in
which your contributions are made.” The defen-
dant’s summary plan description (SPD) for the

FSA contained similar language. The plaintiff
commenced her orthodontic treatment and paid
her orthodontic bills in December 2005 with a
payment of $4,878.25. In January 2006, the plain-
tiff submitted her FSA reimbursement claim for
$3,000 to the FSA claims administrator. The claims
administrator initially sent the plaintiff a check for
$623.63 and explained that “total expenses
exclude payments made by other plans.” After the
plaintiff questioned this response, the claims
administrator informed the plaintiff that she
would not be able to recover the remaining
$2,377.37 in her FSA because not all of the ortho-
dontic services were performed during 2005. The
plaintiff filed this claim seeking payment from
her FSA. Specifically, the plaintiff claims that the
defendant breached its fiduciary duties by pro-
viding benefit documents that did not clearly
define when the plaintiff would forfeit the funds
that she had set aside in her FSA. The court notes
that the plaintiff understood from the guide and
the SPD that, if she signed a contract for ortho-
dontic treatment, had the initial evaluation per-
formed, x-rays taken, molds created and the
braces fitted and applied to her teeth, paid in full
for that work in the given year, then she had
“incurred” an eligible expense for that year, even
if some of the treatment extends over into the fol-
lowing year. The court concludes that this was a
reasonable interpretation of the guide and the
SPD. Moreover, the court notes that this is the
same interpretation relied on by the Internal
Revenue Service (IRS) and used by other compa-
nies whose practices the plaintiff was familiar
with. Ultimately, the court concludes that,
because the defendant had a fiduciary duty to
clearly state in the guide and the SPD that its
interpretation of the word “incur” was different
from the IRS interpretation and different from the
interpretation of other companies that adminis-
ter FSAs, the defendant breached its fiduciary
duty to the plaintiff by providing misleading ben-
efit documents. No. 2:07-cv-04429-DMC-MF
(D.N.J. Apr. 1, 2008). LLR
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