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M
ost apprenticeship and training funds are 
structured as jointly administered labor 
and management trust funds that are sub-
ject to the mandates of the Employee Re-
tirement Income Security Act (ERISA).1

They are unique insofar that they are primarily established 
to provide vocational training to participants in the labor 
force. These funds are heavily regulated through rigorous 
training standards that each fund must maintain in order to 
carry out the advanced training techniques for a particular 
discipline (i.e., electrical, labor, engineering, carpentry), typi-
cally through state labor laws and apprenticeship regulations.

Because the enforcement efforts against apprenticeship 
and training funds were not a focus by EBSA for decades, 
some fiduciaries might have misunderstood their ERISA 
obligations in the administration of these funds and relied 
solely on state labor laws to guide them.

However, ERISA requires that these funds—like their 
pension and welfare trust brethren—be maintained in ac-
cordance with the highest of fiduciary standards. This means 
that the same standards of prudence mandated on those in 
charge of administering the fund pursuant to Title I of ERISA 
apply to apprenticeship and training funds.

EBSA’s targeted investigations of apprenticeship and 

training funds have resulted in a large number of findings of 
fiduciary noncompliance throughout the country. And EBSA 
has not been shy in sharing its concerns over these findings.2 
Many of these findings of fiduciary noncompliance seem to 
stem from a lack of knowledge of trustee ERISA obligations.

DOL Is Here. What Next?
Anyone who has experienced an EBSA audit of a pen-

sion or welfare fund should be familiar with the ESBA audit 
process. In fact, the same EBSA investigators who regulate 
pension and welfare funds have been tasked with EBSA’s ap-
prenticeship fund audit initiative.

The first contact from EBSA will be via an audit letter. Just 
as when any other fund receives a letter from EBSA, the initial 
response is very important. The letter will detail a very long 
list of documents and policies that the investigator may want 
to examine. (See the checklist that accompanies this article.) 
The investigator will have the discretion to review any, all or 
some of the documents identified on the letter. However, the 
investigator has the ability to request additional documents 
during the audit process.

Funds that have documents readily available, as well as 
policies that are in place and followed, will certainly find 
the audit process much smoother. Funds that do not have 

The U.S. Department of Labor, Employee Benefits Security Administration (EBSA), has 
made audits of apprenticeship and training funds a top priority in recent years. Knowing 
what to expect when EBSA arrives at the fund’s door will help administrators and trustees 
be in the best position to respond to, and survive, an audit/investigation.
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documents related to their administra-
tion in an orderly manner and readily 
accessible will present an impression to 
the investigator that the fund is not run 
efficiently and prudently. Fund admin-
istrators and fiduciaries should take the 
time to make sure their fund is operat-
ing in accordance with ERISA before 
EBSA shows up at the door. Fund poli-
cies for the investment of plan assets, 
travel and conference reimbursement 
guidelines, and collection procedures 
should be updated or, if necessary, ad-
opted. Investment policies should be 
reviewed frequently. Expense alloca-
tion studies should be conducted if any 
cost sharing exists between funds. Poli-
cies should be applied accordingly.

Regardless of the particular investi-
gator’s focus, each one will require the 
production of basic fund documents, 

including the Trust Agreement with 
all amendments, Internal Revenue Ser-
vice  tax-exempt status forms or Form 
5500s, minutes of trustee meetings, and 
financial records.3 The availability and 
production of these documents, in a 
timely and complete manner, are im-
portant first steps. EBSA investigators 
are trained to look for consistent opera-
tions that follow trust fund procedures.

A fund gets only one chance to make 
a good first impression, and proper re-
cordkeeping will go a long way toward 
alleviating initial questions the investi-
gator may have about fund operations.

The Interview
The next stage of the investigation 

will be the interview of a fund repre-
sentative with knowledge of fund op-
erations. The interview generally will 

occur after the investigator has begun 
the document review and spent time 
familiarizing himself or herself with the 
fund’s written policies and operations.

The interview is the opportunity for 
the fund representative—usually the di-
rector of training—to demonstrate that 
the fund is, in fact, operating in accor-
dance with its written policies. It is also 
an opportunity for the investigator to ob-
tain answers about specific expenditures 
revealed in the document review process. 
Just as a comprehensive, organized docu-
ment production will lead to a smoother 
audit process, so too will an interview that 
provides concise, clear answers to the in-
vestigator’s questions. An interview rath-
er quickly demonstrates whether a senior 
fund employee has proper guidance from 
the trustees, is implementing fund poli-
cies and is administering the fund in ac-
cordance with ERISA mandates.

Recent DOL Guidance—The 
2012 Field Assistance Bulletin

On April 2, 2012, DOL issued Field 
Assistance Bulletin No. 2012-01 (FAB).4 
The FAB provides a road map of the ar-
eas of fund operation that EBSA has  
interest in. The FAB was prepared in 
the midst of the current 
review of apprentice-
ship funds,         
so it un-
doubtedly 
r e f l e c t s 
concerns 
u n c o v -
ered during 
EBSA’s on-
going re-
view of 
appren-
ticeship 
funds.

takeaways >>
•   Pension, welfare and apprenticeship funds all have the same fiduciary standards of 

prudence mandated by Title I of ERISA.

•   EBSA has found fiduciary noncompliance among apprenticeship funds, and much of the 
noncompliance apparently stems from trustees not understanding their ERISA obliga-
tions.

•   When a fund’s documents aren’t orderly and accessible, the fund makes a poor first 
impression on an EBSA investigator.

•   The DOL’s Field Assistance Bulletin No. 2012-01 provides a road map of the areas of fund 
operation EBSA is interested in.

learn more >>
Education
58th Annual Employee Benefits Conference 
November 11-14, San Diego, California
For more information, visit www.ifebp.org/usannual.

From the Bookstore
Trustee Handbook: A Guide to Labor-Management Employee Benefit Plans,  
Seventh Edition
by Claude L. Kordus. International Foundation. 2012.
For more details, visit www.ifebp.org/books.asp?7068.
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CHECKLIST
Document and Policy Checklist

The following documents and policies, which should be readily available for the last three years, are ones an EBSA auditor would be likely to 
ask to see.

☐  Plan document and/or trust agreement, with all  
amendments

☐ Signed adoption agreement

☐ Fidelity bond and fiduciary liability insurance policy

☐  Signed Form 5500 annual reports, with all attachments and 
audited financial statements

☐ Forms 990 with all attachments

☐ Summary annual reports

☐  SAS 115 letters (formerly known as 112 letters) and inter-
nal control letters from the fund accountants

☐  List of trustees, including phone numbers, addresses, dates 
of appointment and if the trustee is representing the union 
or a contributing employer

☐ List of contributing employers

☐ List of service providers

☐ Service provider/retainer agreements

☐ Correspondence related to the operation of the fund

☐ Chart of accounts

☐ Cash disbursements journal 

☐  Documentation of any disbursements made from the fund 
(e.g., invoices for expenses)

☐ Canceled checks

☐ Cash receipt journal

☐ Delinquency procedures

☐  Deed for fund-owned real estate and updated market value 
study

☐ List of tenants that occupy the fund-owned real estate

☐  Leases in effect with the tenants of the fund-owned real 
estate

☐  Allocation studies used to allocate fund expenses and any 
cost-sharing agreements

☐  List of expenses allocated between the fund and any other 
union-sponsored ERISA plans

☐ Investment guidelines

☐ Trustee meeting minutes

☐  Documents containing the names of all union and fund 
employees who participate in any other union-sponsored 
plans

☐  All supporting documents relating to loans made, held or 
acquired by the fund during the prior three plan years

☐ IRS determination letter

☐ Automobile policy

☐ Travel and expense reimbursement policy

☐ Credit card policy, if applicable

☐ Collection policy
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In addition to reviewing the general ERISA obligations of 
fund trustees, the FAB highlights possible imprudent trans-
actions, including graduation expenses and advertising/mar-
keting expenses.

Trustees and administrators are reminded that all fund 
expenditures are governed by the exclusive purpose rule, 
which mandates that expenditures shall be made for the 
exclusive purpose of participants and beneficiaries. EBSA 
has highlighted the purchase of tickets to sporting events 
and donations from trust funds to favorite charities as 
prohibited transactions. That means it’s very likely that 
during its investigations EBSA has uncovered such trans-
actions.

Similarly, fund trustees should review the EBSA 2012 FAB 
to ensure compliance with the guidance it contains. It is rare 
for a regulator to provide guidance during an audit, and the 
FAB provides an opportunity for a regulated industry to see 
those areas that the regulator is focused on.

Preparing for an Audit
Fund administrators and fiduciaries should take the time 

to make sure their fund is operating in accordance with ERISA 
before the EBSA audit takes place. All fund policies for the use 
of fund assets—including vehicle use, travel reimbursement, 
investment and collection, and credit card usage—should be 
reviewed, updated (if necessary) and in place. Similarly, the 
EBSA 2012 FAB should be reviewed by the fund’s trustees and 
professionals to ensure compliance with the FAB. While in-
consistencies and improper policies can be addressed during 
the EBSA compliance process, the best practice is to get the 
fund’s house in order before an EBSA audit.

Conclusion
The EBSA’s goal is to ensure that a fund operates in ac-

cordance with ERISA. Trustees should remember that DOL 
will not accept as a defense the fact that a fund has “always 
operated that way.” 

Endnotes

 1. The term employee welfare benefit plan is defined in Section 3(1) of 
Title I of ERISA to include “any plan, fund, or program which was hereto-
fore or is hereafter established or maintained by an employer or by an em-
ployee organization, or by both . . . for the purpose of providing . . . appren-
ticeship or other training programs . . .” 
 2. See “DOL Finds Widespread Problems,” Benefits Magazine, January 
2012, p. 34.
 3. For a list of plan documents that should be maintained, see “The 
Trustees’ Role in Department of Labor Audits”  by Michael J. Asher,  
Benefits & Compensation Digest, April 2008, pp. 1, 13-18.
 4. Field Assistance Bulletin No. 2012-01 is available at www.dol.gov/
ebsa/regs/fab2012-1.html. 
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