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PLAN 
TERMINATION

Foreign Company Liable for  
Acquired Termination Liability

T he U.S. District Court for the District of 
Columbia considers termination liability of 
a foreign company after acquisition of a 

United States-based company.
The defendant company, a Japanese corporation, 

acquired a United States-based company (Com-
pany A). Company A had been the contributing 
sponsor of a single employer pension plan covered 
by the Employee Retirement Income Security Act 
(ERISA). Prior to the acquisition, the defendant 
conducted due diligence on Company A and hired 
a third-party consultant to review Company A’s 
employee benefit and compensation programs. The 
defendant asked the consultant to review benefit 
plan information, assess long-term plan liabilities 
and develop strategies for mitigation of the defen-
dant’s obligations upon acquisition of Company A. 

In March 2006, the consultant presented the 
results of its due diligence in a report to the de-
fendant. The report identified “significant under-
funded long term employee benefit obligations 
in” three areas, including the plan. The consultant 
added that “[w]e understand that these amounts 
[of underfunding] will be reflected in the transac-
tion’s pricing.” The acquisition was completed in 
2007, and the defendant merged a newly formed 
company into Company A. 

In 2009, Company A filed a voluntary petition 
under Chapter 11 of the U.S. Bankruptcy Code. At 
that time, the plaintiff, the Pension Benefit Guar-
anty Corporation (PBGC), spoke to the defendant’s 
counsel about the defendant’s potential liability for 
the plan based on the defendant’s status as a mem-
ber of Company A’s controlled group and inquired 
as to whether the defendant would assume spon-
sorship of the plan. Later that year, PBGC filed a 
complaint against Company A seeking a decree ter-
minating the plan and requesting to be appointed 
statutory trustee. The plan was terminated in July 
2009. PBGC then sent a letter informing the defen-
dant that it was liable for the unfunded liabilities 
arising from the terminated plan because it was a 

controlled group member of Company A. This law-
suit followed.

The first issue presented before the court is 
whether the court has jurisdiction over the de-
fendant as a foreign company. The court notes 
that it may exercise two forms of personal juris-
diction: general or specific. In this case, specific 
jurisdiction is asserted as the claim arises out of 
the nonresident defendant’s contacts with the fo-
rum. The court notes that “[i]n order to comport 
with due process, a defendant must have ‘certain 
minimum contacts with [the forum] such that the 
maintenance of the suit does not offend tradition-
al notions of fair play and substantial justice.” The 
defendant raises lack of personal jurisdiction as 
an affirmative defense, and the PBGC seeks sum-
mary judgment on this assertion. The court con-
siders whether the defendant has raised a genuine 
dispute of material fact on the issue. 

The court considers whether the defendant 
purposefully directed its activities at the United 
States. It finds that the defendant’s documents and 
communications with the consultant demonstrate 
that the defendant knew about and specifically in-
corporated the controlled group liability into the 
negotiated purchase price for Company A. The 
court cites the defendant’s engagement letter with 
the consultant as a fact that could alone support a 
finding of sufficient grounds to exercise personal 
liability. Based on the record, the court finds that 
the defendant did not just know about the under-
funded plan, but that it also knew that the plan 
was governed by ERISA and that ERISA provided 
for controlled group liability. The court also finds 
that the defendant should have reasonably antici-
pated litigation arising out of its acquisition of a 
U.S. company with ERISA liabilities. 

Also in opposition to personal jurisdiction, 
the defendant claims that even in light of its min-
imum contacts, personal jurisdiction does not 
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Upon reviewing the process following by the 
PBGC, the court agrees with the defendant that 
PBGC has not taken agency action that would 
warrant review under APA. The court finds that 
the PBGC’s process does not qualify as an adjudi-
cation. The court notes that “[t]ypically, an agency 
‘adjudication’ results in an order, sanction, license, 
rule or denial thereof.” The court finds, however, 
that while the PBGC characterizes its review pro-
cedure as an adjudication, the process “does not 
result in a decision or order that has any legally 
binding effect whatsoever.” Rather, the court finds 
that the result of the PBGC’s process is to notify 
the plan administrator of its intent to initiate pro-
ceedings to terminate the plan. 

The court also disagrees with the PBGC’s argu-
ment that its determination is final agency action 
because there is not internal appeal or possibil-
ity of reconsideration of the decision. The court 
recognizes that while the decision may be the 

“PBGC’s last internal step toward termination, it 
is not the final disposition of the issue.” The court 
notes that litigation ensues to determine whether 
termination is appropriate. 

Finally, the court reviews case law and finds the 
Third Circuit cases support its position. The court 
notes that the Third Circuit has not addressed the 
standard of review for an involuntary termination. 
However, it finds other cases that establish that the 
ultimate authority over the terms of the termina-
tion, absent an agreement between the PBGC and 
the plan administrator, is the court. Accordingly, 
the district court should come to its own deter-
mination that a pension plan should be termi-
nated, and it is not necessary to apply arbitrary 
and capricious review to the PBGC’s decision to 
pursue termination. The court concludes that it 
will apply de novo review to determine whether 
the plan should be terminated, and it will consider 
evidence outside the administrative record. 

Pension Benefit Guaranty Corporation v. Saint-Gobain 
Corporation Benefits Committee, No. 2:13-cv-02069-
MAM (E.D.Pa. Oct. 4, 2013). 
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comport with “fair play and substantial justice.” 
The defendant cites the “significant burden and 
expense it has faced and will face if this action 
continues.” The court, however, finds that the de-
fendant has presented no evidence to show that 
it is severely disadvantaged in this litigation in 
comparison to the PBGC. The court also notes 
that the defendant has previously admitted to ju-
risdiction in another lawsuit in the United States. 
The court dismisses the defendant’s arguments 
and finds the court to have specific jurisdiction 
over the defendant. 

The court then considers the PBGC’s motion 
for summary judgment seeking liability assess-
ment on the defendant for unfunded benefit lia-

bilities and termination premiums. PBGC asserts 
that the liabilities arise from the defendant’s status 
as a member of Company A’s controlled group. 
The court finds no issue with the PBGC’s assess-
ment of unfunded benefit liabilities. It determines, 
however, that further review into the liability for 
termination premiums is necessary based on the 
defendant’s argument that the statute unambigu-
ously excludes controlled group members from 
termination, and the PBGC’s interpretation con-
tradicts the statute. Ultimately, the court finds that 
although the statute is ambiguous, it will afford 
deference to the PBGC’s interpretation of the stat-
ute. Thus, the court upholds the PBGC’s imposi-
tion of joint and several liability for termination 
premiums on the defendant. 

Pension Benefit Guaranty Corporation v. Asahi Tec Cor-
poration, No. 1:10-cv-01936-ABJ (D.D.C. Oct. 4, 2013).
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