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Court Finds Evidence of  
Retaliatory Discharge

T he U.S. Court of Appeals for the Second 
Circuit finds the plaintiff has presented a 
prima facie case of termination as retalia-

tion but dismisses plaintiff ’s claim regarding noti-
fication under the Consolidated Omnibus Budget 
Reconciliation Act (COBRA).

The plaintiff was employed by the defendant 
company for more than a year when she was 
reprimanded for leaving work early without per-
mission. Approximately three weeks before this 
reprimand, the plaintiff allegedly complained to 
her supervisor that she was being discriminated 
against because of her gender and treated differ-
ently from other men in the office with respect to 
salary increases and bonuses. After receiving the 
reprimand, the plaintiff was fired later the same 
day. 

The plaintiff filed a complaint with the Equal 
Employment Opportunity Commission alleging 
she was fired for making a complaint of gender 
discrimination. The defendant responded with 
a position statement in which it explained that 
its business had “changed dramatically” from the 
time the plaintiff was hired and that her firing 
had nothing to do with her gender or national 
origin but rather with her skill set. The defendant 
further indicated that the plaintiff ’s performance 
was “excellent” but also alleged that her behav-
ior contributed to its decision to terminate her. 
Subsequent testimony by representatives of the 
defendant focused on the plaintiff ’s poor perfor-
mance as the main reason for her termination, 
rather than any changes in the defendant’s busi-
ness. 

The plaintiff eventually pursued her claims in 
district court. The plaintiff alleged claims of dis-
crimination and retaliation as well as a claim that 
the defendant failed to properly notify her of her 
rights under COBRA. The district court granted 
the defendant’s motion for summary judgment 
and dismissed all of the plaintiff ’s claims. The 
plaintiff filed this appeal.

The court swiftly dismisses the plaintiff ’s newly 
raised claim alleging a hostile work environment. 
The court notes that the plaintiff did not raise the 
prospect of such claim until responding to the 
defendant’s motion for summary judgment. It 
then considers the plaintiff ’s retaliation claim and 
notes that “the plaintiff need not prove that her 
underlying complaint of discrimination had mer-
it,” but only that it was motivated by a “good faith, 
reasonable belief that the underlying employment 
practice was unlawful.” The court then notes that 
the plaintiff must establish four factors for a prima 
facie case of retaliation: (1) “participation in a pro-
tected activity”; (2) defendant’s knowledge of the 
protected activity; (3) “an adverse employment 
action”; and (4) “a causal connection between the 
protected activity and the adverse employment 
action.”

The court disagrees with the district court’s 
conclusion that the plaintiff did not satisfy the 
knowledge and causation prongs of the prima 
facie case. As to the knowledge prong, the court 
concludes that “general corporate knowledge” 
of the plaintiff ’s protected activity is sufficient to 
satisfy this prong. Thus, the court finds that the 
plaintiff ’s complaint to her supervisor, an officer 
of the corporation, is sufficient to impute knowl-
edge to the defendant. Moreover, the court finds 
that the three-week period between the plaintiff ’s 
complaint and her termination is sufficiently short 
to make a prima facie showing of causation indi-
rectly through temporal proximity. 

The court then considers whether the defen-
dant can articulate a legitimate, nonretaliatory 
reason for the employment action. The court 
notes the defendant’s “inconsistent and contradic-
tory explanations” of the plaintiff ’s termination, 
“combined with the close temporal proximity 
between” the conversation and the termination, 
are sufficient to create a genuine dispute of ma-
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terial fact as to whether the plaintiff ’s complaint 
of gender discrimination was the “but-for cause” 
of plaintiff ’s termination. The court notes that 
discrepancies and inconsistent explanations can 
be used to infer that pretextual reasons are being 
proffered. Thus, viewing the evidence in the light 
most favorable to the plaintiff, the court finds that 
there is sufficient evidence to deny the defendant’s 
motion for summary judgment on the plaintiff ’s 
retaliation claim.

The court then considers the plaintiff ’s claim 
that the defendant failed to provide her with 
timely notice of her COBRA continuation rights 
following her termination. The district court re-
fused to grant statutory penalties to the plaintiff, 

and the court agrees. The court recognizes that the 
defendant’s agent failed to distribute the notice in 
a timely manner. However, the court agrees with 
the district court that there was no bad faith or 
intentional misconduct by the defendant, and the 
plaintiff failed to show that she suffered any preju-
dice resulting from her lack of coverage. While 
the plaintiff asserts that she was out a “few hun-
dred dollars” due to her lack of coverage, the court 
notes that her COBRA continuation coverage 
would have cost significantly more. The court also 
notes that the plaintiff presented no evidence to 
support her allegation that she would have sought 
health care if she had health insurance. Accord-
ingly, the court affirms dismissal of the plaintiff ’s 
COBRA claim.  

Kwan v. The Andalex Group LLC, No. 12-2493-cv (2nd 
Cir. Dec. 16, 2013). 
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Plaintiff May Proceed With  
Retaliatory Discharge Claim

T he U.S. Court of Appeals for the Fifth Cir-
cuit finds that the plaintiff has presented a 
prima facie case that the defendant em-

ployer terminated his employment to avoid pay-
ing medical benefits.

The plaintiff was employed by the defendant 
company. In November 2007, the plaintiff was 
hospitalized with flu-like symptoms and missed 
several days of work. The plaintiff reported some 
of his missed shifts but failed to report all of 
them. After a month of illness and several missed 
shifts, the plaintiff delivered a note to his super-
visor from his treating physician indicating that 
he had “severe and possibly end-stage liver dis-
ease” and that he would require a liver transplant. 
The physician indicated that the plaintiff was “at 
least temporarily, totally disabled from doing 
any meaningful manual work.” The next day, the 
defendant fired the plaintiff for failing to report 
three absences. 

The defendant’s own review of the plaintiff ’s 
termination determined that it had misreported 
the plaintiff ’s nonreport days and it attempted to 
correct the errors. Nevertheless, the plaintiff initi-
ated this action claiming that the defendant ter-
minated his employment in order to prevent him 
from collecting disability and medical benefits. 
The district court found that the plaintiff failed to 
establish a prima facie case under the Employee 
Retirement Security Income Act (ERISA) regard-
ing interference with long- and short-term dis-
ability (LTD and STD) benefits because he failed 
to show that defendant terminated him with a 
“specific intent to interfere with his ability to ob-
tain ERISA benefits to which he would become 
entitled.” The district court did not address the 
plaintiff ’s claim regarding medical benefits. The 
plaintiff filed this appeal. 
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