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Court Considers Changes to Retiree Medical Benefits

T he Court of Appeals of the State of New 
York remands plaintiffs’ claims for further 
consideration of whether the defendant 

welfare benefits plan requires unaltered copays for 
prescription drugs to retirees. 

The plaintiffs were noninstructional employ-
ees of a school district who retired between 2003 
and 2008. During their employment, the plaintiffs 
were members of a collective bargaining unit and 
subject to the terms of a series of collective bar-
gaining agreements (CBAs). At the time of their 
retirement, the plaintiffs’ copays for prescription 
drugs were based on a two-tiered system that as-
signed copays depending on a prescription drug’s 
classification as either generic or brand-name. The 
copays ranged from $0 to $5. 

In 2009, the plaintiffs were notified that their 
copays would be governed by a three-tier system, 
which resulted in an increase to copay charges of 
between $7 and $30. The plaintiffs initiated this 
action alleging that the defendant employer had 
violated the terms of the CBAs by increasing their 
copay rates. The plaintiffs assert that the parties 
to the CBAs intended to maintain health insur-
ance coverage for retirees until the age of 70 that 
was identical to the coverage in effect upon their 
retirement. 

The first state court granted summary judg-
ment in favor of the plaintiffs. It held that the 
contract language unequivocally held that the 
plaintiffs’ right to insurance coverage “equivalent 
to that in effect at the time each plaintiff retired” 
had vested upon retirement. The court dismissed 
the defendant’s argument that the plaintiffs’ right 
had expired with the CBAs under which they had 
retired. The court also determined that the in-
creased copays violated their rights to equivalent 
welfare benefits. 

The appellate division of the state court re-
versed the decision and granted summary judg-
ment to the defendant. The appellate court found 
that the contract did not prevent the defendant 

from increasing the plaintiffs’ copays because the 
language in the CBAs “does not specify that an 
equivalent level of coverage will continue during 
retirement.” The plaintiffs filed this appeal.

The court notes that as a general rule, contrac-
tual obligations do not survive beyond the termi-
nation of a CBA. However, rights that have vested 
under the CBA will survive termination of the 
agreement if the parties clearly intended for the 
contract to give rise to a vested right. In this case, 
the court notes that the plaintiffs base their claim 
on the CBA language, which provides that “the 
coverage provided shall be the coverage which is 
in effect for the unit at such time as the employee 
retires.” 

Upon reviewing this language, the court finds 
that “the plain meaning of [the CBA provision] 
unambiguously establishes that [Plaintiffs] have a 
vested right to the ‘same coverage’ during retire-
ment as they had when they retired, until they 
reach age 70.” The court notes that the phrase “the 
coverage provided shall be” shows the “mandatory 
nature of the obligation, insulating it from unilat-
eral alteration.” The court also finds that includ-
ing the right to coverage in close proximity to the 
durational language is evidence of an intent that 
the rights should vest upon retirement rather than 
terminate with the expiration of the CBA. 

The court then addresses the scope of this vest-
ed right. The plaintiffs contend that their entitle-
ment to “same coverage” obligates the defendant 
to provide the plaintiffs with exactly the same 
plans and benefits described in the CBA. In con-
trast, the defendant argues that the plaintiffs’ en-
titlement to the “same coverage” should be afford-
ed a more flexible interpretation. The defendant 
contends that “same coverage” means “equivalent 
coverage” and that it is allowed to modify retir-
ees’ benefits so long as such modification does not 
substantially alter the overall package. The court 
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notes that the Sixth Circuit has recognized that flexible terms 
of coverage allow employers to account for constantly rising 
health care costs, since “it is the rare medical innovation that 
costs less than the one it replaces.”  

The court concludes that the parties have presented two 
plausible interpretations of the operative provisions in the 
CBA. Thus, it is appropriate for the court to consider extrin-
sic evidence outside the four corners of the contracts. How-

ever, the court finds that the documentary evidence thus far 
submitted to the court does not resolve this ambiguity. The 
court notes that neither the affidavits nor the final and draft 
version of the predecessor CBAs shed light on the nature and 
scope of the phrase same coverage. The court concludes that 
an issue of fact remains as to whether the parties intended 
for the right to the same coverage to preclude any modifica-
tions or whether it was intended to account for alterations. 
The court remands the case for further consideration of the 
meaning of same coverage.    

Kolbe v. Tibbetts, No. 235 (N.Y. Dec. 12, 2013). 
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tions for testing on that basis specified in Treasury Regula-
tion §1.401(a)(4)-9(b)(2)(v).

To qualify for the temporary relief, each of the DB 
plans in the DB/DC plan must meet certain conditions. 
For the plan year beginning in 2013, the DB plan that 
was part of a DB/DC plan must have been primarily de-
fined benefit in character or consisted of broadly avail-
able separate plans, within the meaning of the regulations 
under Section 401(a)(4). In the case of a DB plan that was 
amended (by an amendment adopted before December 
13, 2013) to provide that only employees who participat-
ed in the DB plan on a specified date continue to accrue 
benefits under the plan, the DB plan must not have been 
part of a DB/DC plan for the plan year beginning in 2013 
because the DB plan must have satisfied the coverage and 
nondiscrimination requirements without aggregation 
with any DC plan.

If the DB/DC plan satisfies one of these conditions, 
the plan will satisfy Section 401(a)(4) nondiscrimination 
testing on the basis of equivalent benefits for plan years 
beginning before January 1, 2016, if it includes a DB plan 
providing accruals that was amended before December 13, 
2013 to provide that only employees who participated in 
the DB plan on a specified date continue to accrue benefits 
under the plan. 

In addition, the IRS solicited comments on alterna-
tives for the following: DC plans with age and/or service- 
graded contribution rate; the combination of nonelective 
and matching contributions; plans that could satisfy non-
discrimination using a lower interest rate than the current 
standard interest rate for normalizing benefits (7.5% to 
8.5%); the safety valve alternative under which plans can 
request permission to disregard outliers; as well as other 
possible related modifications to other nondiscrimination 
requirements. 

The comment period ended on February 28, 2014. 
Notice 2014-5 can be found at www.irs.gov/irb/2014-2_ 

IRB/ar15.
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