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Plaintiff Is Not Entitled to Benefits 
From His SERP

T he U.S. Court of Appeals for the Fifth Cir-
cuit affirms the district court’s decision 
holding that a pharmaceutical company 

and its benefit plans (collectively, the defendants) 
did not act arbitrarily and capriciously in conclud-
ing that its former employee’s  subsequent em-
ployment violated a noncompete clause in his 
supplemental executive retirement plan (SERP) 
and caused the plaintiff to forfeit benefits.  

The plaintiff former employee began working 
for the defendant in 1988. In 2004, the plaintiff be-
gan participating in the company’s SERP. The plan 
was administered by a committee and included a 
noncompete clause and a clause prohibiting the 
disclosure of confidential information. In Novem-
ber 2010, eight months after the plaintiff received 
his lackluster annual review, he accepted a new job 
offer as the vice president of product development 
for a biopharma company. 

After accepting this position, the plaintiff told 
the defendant of his intention to retire on Decem-
ber 31, 2010 and also inquired about his retirement 
benefits. The plaintiff wrote a letter on December 
1, 2010 to the defendant’s attorney, listing the rea-
sons for his retirement and requesting benefits to 
which he believed he was entitled. In response, the 
defendant requested information about his new 
position so that the plan committee could deter-
mine whether it violated noncompete or confiden-
tiality covenants in the plan. The plaintiff declined 
to provide the information. The plaintiff eventually 
told the defendant the name of his new employer 
and characterized it as noncompeting because it 
was a “start-up company,” but the defendant did 
not agree with the plaintiff ’s characterization of his 
new employment. The defendant denied his claim 
for benefits on the grounds that his new employer 
was developing medications, which the defendant 
believed to be “clearly aimed” at competing with its 
own products. 

The plaintiff sued his employer as well as his 
employer’s benefit plans challenging the denial 

of his claim for retirement benefits as a violation 
of the Employee Retirement Income Security Act 
(ERISA). The plaintiff also brought a breach-of-
contract claim alleging that the defendant failed to 
award him the restricted stock units to which he 
was entitled. The plaintiff claimed that he suffered 
a “material diminution” in his duties for the defen-
dant, which rendered his termination a “good rea-
son” termination under the terms of his restricted 
stock agreement. The district court awarded sum-
mary judgment to the defendants on both claims, 
and the plaintiff appealed.

On appeal, the first issue for the court to con-
sider is whether the defendant’s determination that 
the plaintiff ’s new employment violated the non-
compete clause was arbitrary and capricious. The 
plaintiff argues that the defendant’s decision with 
respect to the noncompete clause in the plan was 
arbitrary and capricious because the clause was 
“written in the present tense (‘competes’), whereas 
the allegedly competing product was a product in 
development, not for sale at the time when Plaintiff 
joined his new employer.”

The court does not agree with the plaintiff ’s ar-
gument stating in response that the noncompete 
clause “does not in fact require that a competitor 
be manufacturing anything.” The court reasons 
that the clause “only requires that Alcon, not the 
competitor, be producing something.” The court 
concludes that it cannot be said that the plaintiff ’s 
new employer was not “engaged in,” “concerned 
with” or “interested in” business that competes with 
products manufactured and sold by the defendant. 
Further, the court points to the fact that the plain-
tiff ’s agreement with his new employer included a 
promise to pay $50,000 in legal fees in the event the 
defendant disputed whether the plaintiff violated 
the plan’s noncompete clause. The court calls this 
provision a “curious promise” to the plaintiff, if the 
plaintiff “truly believed” that he had not violated 
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Defendants Unsuccessful in Challenge  
to Successor Liability Finding Under ERISA

T he U.S. Court of Appeals for the Seventh 
Circuit upholds the district court’s decision 
in favor of a pension fund trustee, on be-

half of the fund (the plaintiffs). The court found 
that the successor liability test under the Em-
ployee Retirement Income Security Act (ERISA) 
had been satisfied with regard to two interrelated 
companies (the defendants), because there was a 
clear picture of notice and continuity and that an 
interest had been transferred from a predecessor 
company to the defendants. 

The predecessor company, a residential irriga-
tion business, was in arrears on pension fund pay-
ments to a union pension fund. A joint arbitration 
board awarded $56,269.97 to the fund, and the 
plaintiffs filed suit against the company to compel 
the award under ERISA and the Labor-Manage-
ment Relations Act. In order to enforce the judg-
ment against the predecessor company, the plain-
tiffs sought discovery to discover the predecessor 
company’s assets. 

During discovery and depositions of the pre-
decessor company’s owner and the owner’s son, it 
was revealed that the son not only had sole own-
ership of the two interrelated companies but also 
had established the companies at the same time 
as the predecessor company’s closing. The pre-
decessor company and the interrelated compa-
nies were found to share a number of undisputed 
similarities including, but not limited to, place of 
operation and business address, office and stor-
age space, similarity in employees and the new 
companies’ reliance on the predecessor company’s 
customer base.

On appeal, the defendants first challenge 
whether the district court properly applied the 
multifaceted ERISA successorship test to find that 
an interest had been transferred to the defendants 
within the meaning of Rule 25(c) of the Federal 
Rules of Civil Procedure. The court notes that “the 
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the noncompete clause in question. The court finds 
that the promise revealed at least the reasonable-
ness of defendant’s noncompete determination. Ul-
timately, the court defers to the defendant holding 
that its decision was not arbitrary and capricious.

After resolving a dispute over which govern-
ing document applied to the restricted stock units 
sought by the plaintiff, the court finds that the 
plaintiff ’s breach-of-contract claim against the de-
fendants centers on whether he left the defendants 
for “good reason,” as defined in the relevant agree-
ment. In order to satisfy the conditions of a good 
reason termination, the agreement required par-
ticipants to provide 30 days’ notice of the reasons 
for the termination in order to allow the defendant 

an opportunity to remedy the condition. The court 
finds that the plaintiff ’s termination failed to satisfy 
these criteria. At the time the plaintiff informed the 
defendant of his termination, he had not only ac-
cepted new employment with a competing compa-
ny but also had negotiated for $50,000 in expenses 
for contemplated litigation over retirement benefits 
with the defendant. Further, the court reasons that 
the plaintiff never offered to remain with the defen-
dant if only it would address his concerns, nor does 
the plaintiff demonstrate factually that he would 
have stayed at the defendant had they remedied 
his concerns. Thus, the court concludes that the 
plaintiff ’s new position with a competing company 
violated the noncompete clause in his former SERP 
and defeated his claim for benefits.   

Wall v. Alcon Labs. Inc., No. 13-cv-10117 (5th Cir. Jan. 
10, 2014). 
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