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SEVERANCE

Supreme Court Holds SUB Payments  
Subject to FICA Taxes

T he U.S. Supreme Court unanimously held 
that certain severance payments or supple-
mental unemployment benefits (SUB) not 

tied to the receipt of state unemployment insur-
ance and made to involuntarily terminated em-
ployees are subject to tax under the Federal Insur-
ance Contributions Act (FICA). 

In this case, the defendant taxpayers, a retailer 
and its affiliates, sought a refund of FICA taxes 
from the federal government, the Internal Rev-
enue Service (the plaintiff). The defendants had 
paid and withheld FICA taxes from severance 
payments to employees who lost their jobs as part 
of a Chapter 11 bankruptcy. The payments were 
not connected to any state unemployment com-
pensation and were not attributable to any specific 
service performed by the employees. The plaintiff 
did not allow or deny a refund to the defendants, 
but the bankruptcy court ruled in favor of the de-
fendants.

The district court and the Sixth Circuit both 
affirmed the bankruptcy court’s decision in favor 
of the defendants, holding that SUB payments are 
not wages for FICA purposes. The Sixth Circuit 
held that the Internal Revenue Code provides that 
SUB payments are nonwage payments treated “as 
if ” they are wage payments only for the purposes 
of federal income tax withholding. Thereafter, the 
plaintiff sought review by the Supreme Court. 

After granting certiorari to resolve a dispute be-
tween the circuit courts over the treatment of SUB 
payments and FICA taxes, the Court concludes 
that the SUB payments at issue fall within Section 
3121 of the Code’s broad definition of “wages” for 
FICA tax withholding purposes and rejects the 
defendant’s argument that the payments’ tax treat-
ment was altered by a special withholding provi-
sion in Section 3402 of the Code. 

Under the Code, a SUB payment is any pay-
ment that is: (1) paid to an employee, (2) paid 
pursuant to an employer plan, (3) paid as the re-
sult of an employee’s involuntary separation from 

employment, (4) paid as a result of a reduction 
in force, discontinuance of a plant or operation, 
or other similar conditions, (5) includable in the 
employee’s gross income. FICA taxes must be 
withheld from wages paid to employees for ser-
vices performed, while federal income tax must be 
withheld from wages and certain other payments 
to employees. The FICA tax law defines wages as 
“all remuneration for employment” for both in-
come tax withholding and FICA tax withhold-
ing. The Code further provides that, for federal 
income tax withholding purposes, SUB payments 
are treated “as if ” they are wages. 

The Court sets forth the first issue as whether 
FICA’s definition of wages encompasses severance 
payments. The Court reasons that under the FICA 
definition, wages must include payments for “not 
only work actually done but the entire employer-
employee relationship for which compensation is 
paid.” Therefore, the Court holds that severance 
payments are payments of wages for FICA tax 
purposes.

The Court next addresses whether Section 
3402 of the Code relating to income-tax withhold-
ing is a limitation on the meaning of “wages” for 
FICA purposes. The court holds that although the 
Code treats SUB payments “as if ” they are wages 
for federal income tax purposes, the “as if ” lan-
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guage does not mean that severance payments are 
not wages for other purposes. When this language 
was added to the Code, many states provided un-
employment benefits to terminated employees 
only if the terminated employees were not earning 
wages at the time. Since these payments are sub-
ject to federal income tax, if the unemployment 
benefits were not subject to withholding at the 
time of payment, the terminated employees could 
have faced large tax bills at the end of the year. 

Congress sought to mitigate that risk by treating 
SUB payments “as if ” such payments were wages, 
thereby requiring federal income tax withhold-
ing. The Court determines that the “as if ” lan-
guage solves the income tax withholding problem 
but does not address whether SUB payments are 
wages for FICA tax purposes. Since the Court de-
termines that all severance pay is remuneration 
for employment, it holds that SUB payments are 
wage payments for FICA tax purposes and rules 
in favor of the plaintiff.  

United States v. Quality Stores, Inc., No. 12-cv-1408 
(Mar. 25, 2014). 
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Court Affirms VEBA’s Denial of Disability Benefits

T he U.S. Court of Appeals for the Second 
Circuit upholds the district court’s decision 
and rules that the defendant did not abuse 

its discretion in denying disability benefits to the 
plaintiff.

The district court granted summary judgment 
in favor of the defendant plan administrator of a 
voluntary employee benefits plan (VEBA), uphold-
ing the defendant’s decision to deny disability ben-
efits to the plaintiff.

On appeal, the plaintiff challenges the district 
court’s award of summary judgment in favor of the 
defendant. The plaintiff asserts that the defendant’s 
decision finding the plaintiff not disabled was ar-
bitrary and capricious because the defendant: (1)
abused its discretion by selectively reviewing the 
administrative record, (2) committed legal error 
by applying the lifting standards of a sedentary-
level position and (3) was affected by a conflict of 
interest.

The court states that it may upset the defendant’s 
determination that the plaintiff was not disabled 
only if the decision was arbitrary and capricious or 
was without reason and unsupported by substan-
tial evidence or erroneous as a matter of law. The 
court disagrees with the plaintiff that the defendant 
abused its discretion in determining that the plain-

tiff was not disabled by ignoring evidence favorable 
to her claim and misconstruing the record. The 
court finds that the administrator properly con-
sulted independent physicians, conducted a func-
tional capacity examination of the participant and 
considered the medical opinion of the participant’s 
treating physician in determining that she was not 
disabled within the definition of the plan. The court 
is not persuaded by the plaintiff ’s argument that 
the defendant committed legal error by improperly 
applying the criteria of a claims examiner—a sed-
entary position that requires a worker occasionally 
lift ten pounds—when her actual job duties corre-
sponded to that of a claims adjuster, which was a 
light-level work occupation that required the abil-
ity to lift 20 pounds. Lastly, the court rejects the 
plaintiff ’s claim that the defendant’s status as the 
entity that both determines eligibility and pays dis-
ability claims was a conflict of interest that affected 
the disability determination against her. Thus, after 
rejecting the plaintiff ’s three allegations, the court 
affirms the district court’s award of summary judg-
ment in favor of the defendant.    

St. Onge v. Unum Life Insurance Company of America, 
No. 13-cv-1926 (2d Cir. Mar. 13, 2014).
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