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F
or those administering multiemployer pen-
sion or retirement plans, few things cause more 
anxiety than news of an impending audit from 
the Internal Revenue Service (IRS) or the De-
partment of Labor (DOL). The mere thought of 

auditors or investigators from the federal government 
combing through years of the fund’s financial docu-

ments can be enough to send shivers down the spines 
of even the most self-assured, detail-oriented 

administrators. 
The key to avoiding that angst is 
preparation. Proper preparation 

makes the audit a learning pro-
cess and a tool that admin-

istrators can use to ensure 
the fund’s staff is operating 
correctly and in compli-
ance with all policies. And 
preparation, most impor-
tantly, limits fund—and 
trustee—exposure to li-
ability. 

As Charles Darwin once 
said, “It is not the strongest 

of the species that survives, 
nor the most intelligent that 

survives. It is the one that is the 
most adaptable to change.” 
Of course, while it always helps to 

be strong and intelligent, surviving an IRS 
or DOL audit generally comes down to pre-

paredness and adaptability. Adaptation means that 
fund staff members understand the governing law of all 
regulatory jurisdictions and their duties to ensure they 
are following those laws (as set forth in sound plan poli-
cies) and know their audience when dealing with regu-
lators.

The goal of this article is to help prepare you to “sur-
vive” an IRS or DOL audit by explaining the differences 
between the two, describing what may trigger an audit 
of your plan, detailing what each agency is looking for 

as it conducts its audits and, finally, discussing the roles 
of fund staff during the auditing process.

Compliance Monitoring
There is an old military adage that says “Proper plan-

ning and practice prevents poor performance,” and it 
certainly applies to fund operations. 

A compliance monitoring program may be set up in 
any manner you choose, but it must contain three main 
components: document compliance, provider compliance 
and reporting compliance. 

For document compliance, you must ensure you have 
properly executed documents related to the operation of 
the plan available for review—for example, the trust agree-
ment; the plan document and/or summary plan descrip-
tion (SPD); the IRS determination letter; policies such as 
record retention and conflict of interest; and procedures for 
qualified domestic relations orders for a pension plan or 
qualified medical child support orders for a welfare plan. 

For provider compliance, you must ensure you have 
properly executed and current agreements with all service 
providers to the plan, including, if applicable, a Health In-
surance Portability and Accountability Act business asso-
ciate agreement in place or required 408(B)(2) disclosures 
from service providers.

For annual reporting, you should develop—and 
use—a checklist and calendar for all important report-
ing dates including the big ones, like Form 5500 or Form 
990; the lesser known annual creditable coverage disclo-
sure to the Centers for Medicare and Medicaid Services 
or Women’s Health and Cancer Rights Act notifications 
(to be mailed annually, not just appearing in the fund’s 
SPD); and the ever-growing list of new requirements 
such as the summary of benefits and coverage or Mul-
tiemployer Plan Summary Report (the 104(d) Notice). 

These checklists can easily be set up in an Excel 
spreadsheet or Word table for tracking, and the docu-
ments can be stored in a central location, such as a file 
cabinet or room, in cataloged binders or in a virtual file 
cabinet or, better yet, both. When the DOL or IRS inves-
tigator shows up and wants to see the fund’s documents, 
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it is simple—and more impressive—to present the checklists 
and backup documentation than to scurry around trying to 
find each document. 

Undoubtedly, gathering this documentation together into 
one central location and creating a tracking system can be 
a large undertaking, especially for smaller funds. And you 
will most likely find some deficiencies in your compliance 
documentation during the process. But you are much better 
off if you work with fund counsel and your service providers 
to ensure all the required documentation is in place before 
you are audited, rather than during the audit process when 
mistakes and oversights have real consequences. 

And the kicker to this preparation is that the process really 
never ends. Contracts expire and require updates, new ven-
dors are hired and new regulations are released, which only 
add to the fund’s reporting and preparation requirements. At 
a minimum, designated staff should constantly be monitor-
ing provider document and reporting document checklists 
on a set and regular basis for expiring agreements and up-
coming due dates. Compliance checklists should be reviewed 
at least annually to ensure they are up to date with any new 
regulatory requirements that might need to be added. 

One underlying question for this preparation remains: 
Who is responsible for gathering and maintaining this in-
formation? Plan counsel? The third-party administrator? 
Perhaps the consultant? A large problem that precludes pre-
paredness is an assumption that someone is handling it. It 
does not matter who is responsible; it simply matters that 
someone is. Trustees, who have ultimate fiduciary responsi-

bility for fund activity, should ask (at the next board meeting 
or perhaps after reading this article) who has all of this infor-
mation, where it is kept and who is responsible for making 
sure a preparedness plan is in place and up to date. 

Once you are prepared for an audit, you can understand 
the differences between two of the major audits a fund will 
face—an IRS or DOL audit.

IRS vs. DOL Audits
Surviving an IRS or DOL audit necessitates an under-

standing of the differences between the two. 
IRS primarily has jurisdiction over the tax-qualified sta-

tus of retirement plans. This means that IRS audits your fund 
with a focus on whether or not your plan is in compliance 
with the Internal Revenue Code and warrants tax-exempt 
status. 

DOL is concerned mainly with enforcing the Employee 
Retirement Income Security Act of 1974 (ERISA), which 
includes all of the rules requiring plan fiduciaries to act 
prudently and in the best interest of participants and ben-
eficiaries. DOL also has primary jurisdiction over the plan’s 
disclosure requirements and determining whether there has 
been a breach of fiduciary obligations. 

Why Is My Organization’s Plan Being Audited?

Generally speaking, decisions by IRS or DOL to audit 
a particular plan are not random. Instead, each agency 
has a number of “triggers” it considers before deciding to 
conduct an audit. While many audits are triggered by par-
ticipant complaints, an impending audit does not necessar-
ily mean that a complaint was issued or that the auditing 
agency suspects any wrongdoing. While red flags could be 
the triggering factor for an audit, they are not a require-
ment. Here are some of the most common triggers for IRS 
and DOL audits:

•	 Participant complaints
•	 Curious or suspicious figures contained within Form 

5500
•	 Prohibited transactions
•	 Payroll compliance audits
•	 Special enforcement initiatives (e.g., the apprentice 

training fund audits, employment tax issues/worker 
classification, plan qualification, minimum distribu-
tion requirements, deficient plan/amendment lan-
guage, failure to properly calculate retirement benefits, 

learn more >>
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failure to actuarially adjust benefits when commence-
ment date is after normal retirement age, noncollec-
tively bargained employees in plan without participa-
tion agreement)

•	 The Affordable Care Act 
•	 Referrals from other agencies (DOL to IRS, Pension 

Benefit Guaranty Corporation (PBGC), state agencies)
•	 An improper auditing report from a plan’s auditor.
While other triggers exist, these are the most prevalent. 

Unfortunately, new triggers seem to develop each year, and 
audits of multiemployer retirement and pension plans are 
seemingly always on the rise. 

How Far Back Will the Audit Go? 

In general, most IRS or DOL audits will go back three 
years. However, if major errors are identified, auditors may 
choose to go back even further. The majority of audits do not 
go back further than six years.

Occasionally, when substantial mistakes are discovered, 
the agency conducting the audit may be willing to sign a 
tolling agreement with the plan sponsor. This agreement will 
stop time from running on the statute of limitations and will 
afford the auditor an opportunity to complete the audit, re-
solve pending issues and minimize the risk that a plan spon-
sor will be charged with a penalty that could otherwise have 
been avoided had the investigator not been forced to rush 
the audit. 

How Does the IRS Auditing Process Work? 
After IRS selects a plan for auditing, it will send out a let-

ter requesting documents, set up an appointment and then 
conduct an on-site review of the plan. During this time peri-
od, IRS will be focusing on a number of issues. These include:

•	 Up-to-date and current plan documents
•	 Administrative procedures
•	 Organizational structure
•	 Eligibility, participation and coverage
•	 Vesting
•	 Discrimination
•	 Discrepancies concerning plan rules vs. practice.
Upon conducting its on-site review, IRS will request any 

additional information needed. Once all of the information 
is reviewed, IRS will detail corrections that need to be made 
and reveal excise taxes/tax changes. Finally, when all of these 
issues are covered, IRS will close the case. 

IRS Audits: Top Ten Defined Benefit Plan Issues 

As a part of its audit, IRS will likely focus on the following 
recurring problems it finds in defined benefit plans:

•	 Minimum funding: Internal Revenue Code Section 
412 violation—funding deficiency and delinquent/late 
contributions

•	 Inadequate or no fidelity bond
•	 Vesting or benefit accruals: Internal Revenue Code 

Section 411 violations including cashout/forfeitures 
from lost participants, wrong vesting schedule used 
and error in vesting percentages

•	 Prohibited transactions
•	 Participation/coverage
•	 Discrimination of contributions/benefits: Plan did not 

make required actuarial adjustments for benefit pay-
ments beginning after normal retirement date.

•	 Deductions (including actuarial): Excess contributions 
are being made.

•	 Non/late amender
•	 Required distributions: Internal Revenue Code Section 

401(a)(9) violation (required minimum distributions)
•	 Joint and survivor annuity.

How Does the DOL Auditing Process Work?
The DOL auditing process is strikingly similar to the IRS 

process. Initially, a notification will be sent from the Employee 
Benefits Security Administration (EBSA) to the plan. Like IRS, 
EBSA will request numerous documents related to the plan 
and schedule an appointment to do an on-site review. Dur-
ing this time, EBSA may also look to conduct interviews with 

Checklist: The Basic Policies and Documents 
for Your Fund
√ The trust agreement with all amendments
√ IRS designation letter
√ Written investment policy
√ Written collection policy
√ Current expense allocation studies
√ Market value/real estate studies
√ Written expense/credit card/reimbursement policies
√ Record retention policy
√ Whistle-blower policy
√ Disaster recovery pan
√ Conflict-of-interest policy
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plan fiduciaries and administrators. It is 
strongly advised that fund counsel be 
present during those interviews.

While a DOL audit will involve 
scrutiny of a wide variety of issues, the 
main focus will likely involve the fol-
lowing recurring problems in defined 
benefit plans:

•	 Procedures for allocating plan 
administrative responsibilities

•	 Accuracy of financial data re-
ported on Form 5500

•	 Timely deposits of participant 
deferrals

•	 Payment of plan-related expenses
•	 Reporting and disclosure
•	 Prohibited transactions
•	 Employer stock issues
•	 Investment process
•	 Funding policy
•	 Bonding.

 DOL Audits—Violations and 
Investigations 

Understanding why these audits mat-
ter means you should understand the 
violations that can be found. More im-
portantly, violations can lead to civil and, 
in worst cases, criminal sanctions. Com-
mon ERISA violations to watch for are:

•	 Failing to operate the plan pru-

dently and for the exclusive ben-
efit of participants

•	 Using plan assets to benefit cer-
tain related parties to the plan, 
including the plan administrator, 
the plan sponsor and parties re-
lated to these individuals

•	 Failing to properly value plan as-
sets at their current fair market 
value or to hold plan assets in trust

•	 Failing to follow the terms of the 
plan (unless inconsistent with 
ERISA)

•	 Failing to properly select and 
monitor service providers

•	 Taking any adverse action against 
an individual for exercising his or 
her rights under the plan (e.g., 
being fired, fined or otherwise 
discriminated against).

EBSA criminal investigations most 
commonly involve:

•	 Theft or embezzlement from an 
employee benefit plan (18 U.S.C. 
Section 664)

•	 False statements or concealment 
of facts in relation to documents 
required by ERISA (18 U.S.C. 
Section 1027)

•	 Making or accepting an offer or 
solicitation to influence opera-

tions of an employee benefit plan 
(18 U.S.C. Section 1954)

•	 Prohibition against certain per-
sons holding certain positions 
(ERISA Section 411) 

•	 Willful violation of Title I, Part 1 
(ERISA Section 501)

•	 Coercive interference (ERISA Sec-
tion 511). Persons convicted of vi-
olations enumerated in Section 
411 are subject to a bar from hold-
ing plan positions or providing 
services to plans for up to 13 years.

Penalties for both civil and/or crimi-
nal violations vary.

My Organization’s Plan Is Being 
Audited. . . . Now What? 

Once you have been notified that 
the plan is being audited, a general plan 
should be prepared, including the des-
ignation of main points of contact with 
the agency, the institution of a docu-
ment hold (even for scheduled destruc-
tion of documents under a document 
retention policy) and gathering a team 
to prepare for the audit. The prepara-
tion should include the following: 

•	 Determine what is being investi-
gated.

•	 Have documents readily available.
•	 Gather test results.
•	 Gather information on related 

employers/entities (parties in in-
terest).

•	 Review internal administrative 
procedures.

•	 Identify errors corrected.
•	 Keep everyone informed.

Communicating With the Auditor

Upon the commencement of the au-
diting process, you will of course begin to 
have contact with the auditor assigned to 
your organization’s plan. You should do 

benefit plan audits

takeaways >>
•   Preparedness and adaptability are keys to surviving an IRS or DOL audit.

•   A compliance monitoring program involves document, provider and reporting compliance.

•   Designated staff should monitor provider document and reporting document checklists 
on a set and regular basis for expiring agreements and upcoming due dates.

•   Each agency has a number of triggers it considers before deciding to conduct an audit, 
and the list of triggers is growing.

•   IRS or DOL audits usually go back three years; the majority go back no more than six years.

•   Plan representatives should do their best to cooperate with the auditor but may not be 
able to answer all of his or her questions. “I am not sure” may be an adequate response.
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your best to cooperate with the auditor, but keep in mind that it 
may not be possible to answer his or her questions. Keep these 
tips in mind when communicating with the auditor:

•	 Do not question the reason for the audit.
•	 Do not provide more information than necessary. “I 

am not sure” may be an adequate response.
•	 Do not create what you do not have.
•	 Provide reasonable assistance.

Preparing for On-Site Review

At some point, the auditor assigned to your plan will do 
an on-site review. You can make this process go smoothly by:

•	 Having an orderly and professional presentation
•	 Keeping track of documents provided/reviewed
•	 Designating a room that has documents in the order 

requested
•	 Having the plan administrator/TPA/attorney/auditor 

review documents and remove “extras”
•	 Providing copies only on request and with the trans-

mittal letter reviewed by counsel.

Voluntary Correction Programs for IRS and DOL
Both IRS and DOL have voluntary correction programs 

that are designed to help you bring your organization’s plan 
back into compliance with the various laws that govern it. Uti-
lizing these programs is a simple way to effect necessary plan 
changes. For IRS, administrators can take advantage of the 
Employee Plans Compliance Resolution System (EPCRS). For 
DOL, administrators can use both the Voluntary Fiduciary 
Correction Program (VFCP)  and Delinquent Filer Voluntary 
Compliance Program (DFVCP). Fund administrators should 
be encouraged to utilize these self-correction services as they 
are often not available to the plan once an audit has begun.

After the Audit . . . Exhale!
Eventually, the auditing process will come to a merciful 

end, and you will survive! After the audit is over and you have 
made any and all corrections that are necessary to place your 
plan back in compliance, you should immediately begin to 
think about how to be even more prepared and prevent your 
plan from having any violations the next time it is audited.

Audits are a reality for every plan, and you should be prepared 
for them by taking steps to avoid common pitfalls that arise dur-
ing audits. These steps include planning carefully for audits by 
preparing checklists, evaluating your vendors on a regular basis, 

ensuring you are paying good value for services received from 
vendors, keeping an open eye for existing or developing compli-
ance problems and addressing them as they are identified, and 
taking the time to conduct a practice compliance audit. 

Conclusion and Takeaway Points
No matter how much stress you may feel when you are first 

notified of an upcoming audit, you will take solace in the fact 
that through preparedness and adaptability, survival is not only 
possible but inevitable. Consistent documentation and proce-
dures, sound and followed fund policies, appropriate record 
retention, regular self-audits and up-to-date educational efforts 
to know of new governmental regulations and guidelines will 
ensure your plan emerges from an audit with flying colors. As 
the Boy Scouts’ motto so succinctly states, “Be prepared!”  
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