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DuTY OF PRuDENCE FOR ESOP FIDuCIARIES

Fifth Third Bancorp v. Dudenhoeffer, 2014 WL 2864481 (2014).
In its first stock drop case, the Supreme Court rejects any pre-
sumption of prudence by ESOP fiduciaries, finding that under 
ERISA, ESOP fiduciaries are subject to the same duty of prudence 
that applies to ERISA fiduciaries except for duty to diversify the 
fund’s assets. The duty of prudence does not, however, require 
breaking the law.

On June 25, 2014, the U.S. Supreme Court vacated the 
decision by the Sixth Circuit Court of Appeals and remand-
ed the case for further proceedings, holding that employee 
stock ownership plan (ESOP) fiduciaries are subject to the 
same duty of prudence that applies to Employee Retirement 
Income Security Act (ERISA) fiduciaries in general. The only 
difference is that ESOP fiduciaries do not have to diversify 
the fund’s assets.

Fifth Third Bancorp sponsored a 401(k) plan with 20 in-
vestment options. The plan provided that one of those op-
tions was the Fifth Third Stock Fund, an ESOP that invested 
primarily in Fifth Third shares. The company matched up 
to the first 4% of employee contributions, placing matching 
funds in the Fifth Third Stock Fund. Employees could direct 
that those funds be moved to other investments.

Dudenhoeffer and other plan participants alleged that 
the company and the plan fiduciaries violated their fiduciary 
duties under ERISA by continuing to offer the Fifth Third 
Stock Fund, which suffered a 74% drop in the share price be-
tween 2007 and 2009 after the company changed, according 
to plaintiffs, from being “a conservative lender to a subprime 
lender.” Their retirement accounts were severely depleted. 
They argued that the company’s stock was overpriced and ex-
cessively risky. They further argued that a prudent fiduciary 
would not have acted on this knowledge by purchasing more 
company stock with ESOP assets.

The district court dismissed, finding that the fiducia-
ries were entitled to a presumption of prudence in invest-
ing in employer stock and that plaintiffs did not plead facts 
sufficient to find an abuse of discretion. The Sixth Circuit 
reversed, holding that under ERISA, ESOP fiduciaries are 
entitled to a presumption of prudence but that the pre-
sumption is evidentiary and does not apply at the pleading 
stage. Because evidence does not exist at the pleading stage, 

the Sixth Circuit further held that the complaint sufficiently 
stated a claim for breach of fiduciary duty. To remedy dif-
ferences among the courts of appeals as to the nature of how 
the presumption of prudence applies to ESOP fiduciaries, 
the Supreme Court granted certiorari. 

During oral argument, questions by Supreme Court jus-
tices appeared to suggest that they viewed as a key question 
just how a prudent fiduciary should respond to “inside infor-
mation” that may affect the value of the stock.

The justices also had questions on whether ESOP fidu-
ciaries could consider both the participants’ interests as 
investors and their interests as employees, in the event, for 
example, that deciding to sell declining stock could increase 
the likelihood of the employer going bankrupt or having to 
lay off workers.

The Court held that ESOP fiduciaries are subject to 
the same duty of prudence that applies to ERISA fiducia-
ries in general. The only difference is that ESOP fiducia-
ries do not have to diversify assets, as reflected by ERISA 
§1104(a)(2), which states that an ESOP fiduciary is exempt 
from §1104(a)(1)(C)’s diversification requirement and 
from §1104(a)(1)(B)’s duty of prudence, but only to the ex-
tent that such duty requires diversification. Therefore, the 
Court held that aside from not being liable for losses result-
ing from failure to diversify investments, ESOP fiduciaries 
are subject to the same duty of prudence as other ERISA 
fiduciaries. 

The Court vacated the Sixth Circuit’s judgment and re-
manded the case, ordering the Court of Appeals to apply the 
pleading standard that requires courts to look at whether the 
circumstances that existed at the time fiduciaries acted in or-
der to determine whether a claim has been stated in a com-
plaint. The Court asked the Court of Appeals to keep in mind 
a few considerations. The first consideration is that allegations 
that a fiduciary should have known that the stock market 
was overvaluing or undervaluing publicly traded stock based 
solely on public information are usually implausible and not 
enough to state a claim. The second consideration is that a 
complaint alleging breach of the duty of prudence based on 
inside information must allege an alternative legal action that 
the defendant could plausibly have taken that a prudent fidu-
ciary in the same circumstances would not have seen as more 
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likely to harm the fund than help it. The third consideration is 
that the duty of prudence does not require a fiduciary to break 
the law. Thus, when a complaint alleges, based on inside in-
formation, either that fiduciaries should have decided to stop 
making additional stock purchases or failure to release inside 
information to the public, lower courts must consider how 
the ERISA obligation would conflict with insider trading and 
corporate disclosure requirements. The court must also con-
sider whether the complaint plausibly alleges that a prudent 
fiduciary in the defendant’s position could not have concluded 
that stopping paying or disclosing negative information to the 
public would do more harm than good to the fund.

ExEMPTION FROM ACA  
CONTRACEPTION REQuIREMENT

Burwell v. Hobby Lobby Stores, Inc., 2014 WL 2921709, 
(2014). 
Closely held, for-profit corporations can claim a religious exemp-
tion from the Affordable Care Act’s requirement to provide insur-
ance coverage for contraception. 

In a 5-4 decision, the U.S. Supreme Court held on June 
30, 2014 that closely held, for-profit corporations can claim a 
religious exemption from the Affordable Care Act’s require-
ment to provide insurance coverage for contraception. Jus-
tice Alito, writing for the Court, wrote that such a require-
ment violates the Religious Freedom Restoration Act of 1993 
(RFRA), which prohibits the federal government from tak-
ing action that substantially burdens the exercise of religion 
unless the action is the least restrictive means of serving a 
compelling state interest.

The Court held that requiring closely held, for-profit cor-
porations to pay for insurance coverage for contraception 
substantially burdened the exercise of religion where the own-
ers of closely held, for-profit corporations had religious objec-
tions to abortion and where they considered the contraceptive 
methods at issue, such as the so-called morning-after pill, to 
cause abortion to be induced. The Court further held that 
mandating closely held corporations to provide insurance cov-
erage for contraception was not the least restrictive means of 
achieving the government’s interest of providing women with 
free contraception.

In a strongly worded dissenting opinion, Justice Ginsburg 
(joined by Justice Sotomayor and, for the most part, by Jus-
tices Kagan and Breyer) wrote that the majority’s decision 
is broader than it claims and will allow commercial enter-
prises to opt out of any law (except tax laws) that conflicts 
with their religious beliefs. Ginsburg was concerned that the 
majority was extending religious rights to for-profit corpora-
tions.

In a concurring opinion, Justice Kennedy wrote that the 
majority’s decision is not as broad as the dissent views it. 
Kennedy highlighted the fact that because religious exemp-
tions and accommodations have already been provided un-
der the Affordable Care Act to some organizations, such as 
churches, schools, religious hospitals and nonprofits, such 
accommodation could be extended to closely held, for-profit 
corporations.

This decision only affects whether closely held, for-profit 
corporations must comply with the contraception mandate. 
Other employers subject to the Affordable Care Act’s play-
or-pay provisions, including public sector employers and 
publically held companies, will still have to comply with the 
contraception mandate or face possible penalties.

STATuTE OF LIMITATIONS  
MuST BE REASONABLE

Heimeshoff v. Hartford Life & Accident Insurance Co., 134 
S.Ct. 604 (2013).
A plan can set a statute of limitations for suit that begins to ac-
crue before the suit itself legally accrues under ERISA, as long as 
the limitation is reasonable.

In a unanimous decision authored by Justice Thomas, the 
U.S. Supreme Court held that, absent a controlling statute 
that states otherwise, a participant in an employee benefit 
plan covered by the Employee Retirement Income Security 
Act of 1974 (ERISA) may contractually agree to a particular 
limitation period, even if the particular limitation period be-
gins to run before the cause of action under ERISA accrues, 
as long as the period is reasonable.

Petitioner Julie Heimeshoff filed a claim for long-term 
disability benefits with the respondent, the administrator of 
Wal-Mart’s Group Long Term Disability Plan, on August 22, 
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2005 after she was diagnosed with lupus and fibromyalgia. 
The plan denied the claim later that year for failure to pro-
vide satisfactory proof of loss but gave her 180 days to ap-
peal the decision. The plan also indicated it would reopen 
the claim without an appeal if she provided new information.

After Heimeshoff submitted additional information from 
her rheumatologist, the plan reopened her claim. The plan 
denied her claim once again in November 2006 after receiv-
ing a physician’s report that Heimeshoff was able to perform 
the sedentary activities required for her job. 

In May 2007, the plan granted the petitioner’s request to 
extend the plan’s appeal deadline until September 30, 2007 
in order to provide additional evidence. On November 26, 
2007, after reviewing additional submitted evidence, the plan 
issued its final decision. The administrative process took over 
two years from start to finish. On November 18, 2010, within 
three years after the respondent’s final decision but more 
than three years after proof of loss was due, Heimeshoff filed 
suit in federal district court seeking review of her denied 
claim pursuant to ERISA §502(a)(1)(B), which allows plan 
participants and beneficiaries to enforce plan terms. 

The plan moved to dismiss the complaint on statute of 
limitations grounds as set forth in the plan. The plan stated, 
in relevant part, that “Legal action cannot be taken against 
The Hartford . . . [more than] 3 years after the time writ-
ten proof of loss is required to be furnished according to the 
terms of the policy.”

The district court granted the plan’s motion to dismiss, 
holding that Heimeshoff ’s claim was untimely.  The Second 
Circuit affirmed, holding that the plan’s three-year limita-
tion term was unambiguous and, because petitioner filed 
her claim too late according to the plan’s terms, her action 
was time-barred. The Supreme Court granted certiorari to 
resolve a split among the courts of appeals as to the whether 
such contractual limitations provisions are enforceable. The 
Court affirmed.

The Court pointed out that, generally, the statute of limi-
tations for judicial proceedings begins to run when the cause 
of action “accrues.” Under ERISA, however, a plan partici-
pant may not file suit until the plan issues a final decision. 
This is because courts of appeals have uniformly required 
that a participant exhaust internal review before bringing a 

claim for judicial review under ERISA §502(a)(1)(B). Thus, 
Heimeshoff had argued that ERISA mandated that the limi-
tations period should not begin until her administrative 
remedies had been exhausted. The Court rejected that argu-
ment and held that a plan and participant could “contract” 
for a limitations period, even one that begins running before 
a cause of action accrues, as long as the period is reasonable.

The Court found that enforcing contractual limitations 
provisions in ERISA plans is especially important because 
plans are at the center of ERISA. Focusing on the written 
terms of the plan allows for a retirement system that is rela-
tively simple and cost-efficient and that employers are not 
discouraged from offering. 

The Court found two exceptions to enforcing a plan’s lim-
itation period: The first is where the period is unreasonably 
short, and the second is where a controlling statute prevents 
the limitations provision from taking effect. The Court held 
that the three-year limitation period at issue here was not 
unreasonably short where the length of the administrative 
review process, even though it took more time than usual, 
still left her with approximately one year to file suit. 

Neither Heimeshoff nor the United States claims that 
the Plan’s 3-year limitations provision is unreasonably 
short on its face. And with good reason: the United 
States acknowledges that the regulations governing 
internal review mean for “mainstream” claims to be 
resolved in about one year . . . leaving the participant 
with two years to file suit. Even in this case, where the 
administrative review process required more time than 
usual, Heimeshoff was left with approximately one year 
in which to file suit. Heimeshoff does not dispute that a 
hypothetical 1-year limitations period commencing at 
the conclusion of internal review would be reasonable.
The Court rejected the petitioner’s claim that the plan’s 

statute of limitation period undermines ERISA’s two-tiered 
remedial scheme. The Court reasoned first that enforcing 
the plan’s limitation period is unlikely to cause participants 
to breeze through the internal review process because evi-
dence considered in the judicial review stage generally has 
been limited to evidence considered during the administra-
tive stage. So by short-changing the administrative process, 
participants risk forgoing evidence that they could have de-
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veloped during the administrative process. The Court fur-
ther reasoned that enforcing limitation periods that begin to 
run before the internal review process is exhausted is also 
unlikely to endanger judicial review because the penalty for 
a plan’s failure to meet regulatory deadlines is immediate ac-
cess to judicial review. 

Finally, the Court rejected two other arguments put for-
ward by the petitioner. The Court rejected the first argument, 
that the limitation period should be automatically tolled dur-
ing internal review, stating that such an interpretation would 
render the limited tolling requirement 2560.503-1(c)(3)(ii) 
unnecessary. The Court rejected the second argument, that 
state law regarding tolling procedures should be applied to 
the administrative process, stating that there is no need to 
borrow a state statute of limitations where the parties have 
adopted a limitations period by contract.

The Court dismissed concerns that allowing a shorter 
limitations period would encourage plans to delay the ad-
ministrative process in order to gain an advantage in litiga-
tion, stating that equitable tolling principles could be used in 
such a scenario. 

APPEAL PERIOD BEGINS  
FROM ENTRY OF JuDGMENT

Ray Haluch Gravel Company et al. v. Central Pension Fund 
of the International Union of Operating Engineers and 
Participating Employers et al., 134 S.Ct. 773 (2014).
An appeal period begins from entry of judgment on an underlying 
claim regardless of whether a contract or ERISA calls for attorney 
fees to be decided by the trial court. 

Ray Haluch Gravel Co., a landscape supply company, en-
tered into a collective bargaining agreement with the Inter-
national Union of Operating Engineers, Local 98, requiring 
periodic contributions to be paid to employee benefit trust 
funds. After an audit, the funds demanded additional contri-
butions, which the company refused to pay. 

The funds asserted a claim in federal district court against 
the contributing employer for unpaid retirement contribu-
tions pursuant to the collective bargaining agreement. The 
funds obtained a judgment from the court for some, but not 
all, of the contributions sought. The funds then filed a mo-

tion for attorney fees and, sometime later, received an award 
of attorney fees. 

After receiving the attorney fees award, the funds filed an 
appeal of the trial court’s judgment on the amount of the con-
tributions owing, arguing that the court had erred and asking 
the appeals court to award it the contributions amount it had 
originally sought in the suit. The employer moved to dismiss 
the appeal, arguing that the appeal was untimely because, while 
it had been filed within 30 days of the attorney fees award, it had 
not been filed within 30 days of the underlying contributions 
judgment. The First Circuit denied the motion to dismiss and 
then vacated and remanded the trial court’s merits decision. 

A unanimous Supreme Court reversed the First Circuit, 
dismissed the appeal and reinstated the trial court’s original 
judgment as to the contributions liability. It held that a deci-
sion as to contribution liability in an ERISA matter is a “final 
judgment” that starts the clock ticking on an appeal, even 
where there is the unfinished business of an attorney fees 
award for the trial court to consider, whether the claim for 
attorney fees is contractual or statutory in nature. 

DONNING AND DOFFING PROTECTIVE GEAR  
IS “CHANGING CLOTHES”

Sandifer v. U.S. Steel Corp., 134 S.Ct. 870 (2014).
Time spent donning and doffing protective gear was time spent 
“changing clothes” under §203(o) of the FLSA, which allows par-
ties to bargain collectively over whether time spent changing 
clothes at the beginning or end of the day is compensable. 

In a unanimous decision authored by Justice Scalia, the 
U.S. Supreme Court held that the time workers spend don-
ning and doffing personal protective gear was time spent 
“changing clothes” under §203(o) of the Fair Labor Stan-
dards Act (FLSA), which allows parties to bargain collective-
ly over whether time spent changing clothes at the beginning 
or end of the day is compensable. Section 203(o) provides 
that if an employer and a union agree to make time spent 
changing clothes noncompensable, that time will not count 
for purposes of the statute’s minimum wage and overtime 
provisions. The court found that the two lower courts had 
determined that the collective bargaining agreement in this 
case did just that. 
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The petitioner, Clifton Sandifer, and others filed suit un-
der the FLSA against U.S. Steel Corporation in the Northern 
District of Indiana. As current and former employees of the 
respondent’s steelmaking facilities, they sought back pay for 
time spent donning and doffing various pieces of protective 
gear, which they assert the company required them to wear 
because of hazards regularly encountered in steel plants. 
This donning and doffing time would be compensable un-
der the FLSA but for a provision of the collective bargaining 
agreement between the company and the union that makes 
it noncompensable. 

The district court granted summary judgment to the 
company, holding that donning and doffing the protective 
gear at issue constituted changing clothes within the mean-
ing of §203(o). It also assumed that even if certain items, 
such as a hard hat, glasses or earplugs, were not clothes, the 
time spent donning and doffing them was de minimis and 
thus noncompensable. The Court of Appeals for the Sev-
enth Circuit upheld the district court’s conclusions. The 
U.S. Supreme Court granted certiorari and affirmed. 

The petitioners advanced the argument that the word 
clothes, while ambiguous, necessarily excludes items de-
signed and used to protect against workplace hazards. The 
Court held, however, that the line petitioners drew between 
comfort and protection is artificial, leaving no room for 
clothes that are designed and used for comfort and protec-
tion. The Court also held that the petitioners’ distinction 
between clothes and protective gear would largely limit the 
application of §203(o) to workers’ costumes, worn by wait-
ers, doormen, train conductors, etc. The Court found that 
the petitioners’ argument also conflicts with the legislative 
history of §203(o)’s passage, which makes clear that “chang-
ing clothes” can be intimately related to the principal activ-
ity. The Court further held that “changing clothes” is not as 
ambiguous, as the petitioners argued. The statutory context 
of §203(o) makes clear that the clothes referred to are items 
that are integral to job performance. Because many acces-
sories, such as necklaces and knapsacks, are not designed 
and used to cover the body, they do not qualify as clothes 
and therefore do not fall within §203(o).

After considering the meaning of clothes, the Court con-
sidered the meaning of changing and found that, at the time 

§203(o) was enacted, the term meant both “to substitute” 
and “to change.” Therefore, the Court broadly interpreted 
time spent changing clothes to include time spent both sub-
stituting clothing and altering dress. Therefore, employees 
do not have to remove their clothing and replace the cloth-
ing with another article in order for the time spent doing so 
to fall within §203(o). 

Applying the definitions of clothes and changing that it 
arrived at, the Court held that the petitioners’ donning and 
doffing flame retardant jackets, pairs of pants, hoods, hard-
hats, snoods, wristlets, work gloves, leggings and metatar-
sal boots fell within §203(o). However, the Court held that 
time spent changing safety glasses, earplugs and respirators 
did not, reasoning that while some of these items may have 
a covering function, they are not commonly regarded as ar-
ticles of dress. 

For time spent changing articles that do not constitute 
clothing under §203(o), the Court rejected the approach 
taken by some courts of appeals that apply a de minimis rule 
to declare a few minutes donning and doffing nonclothes 
items to be noncompensable. The question for the Court 
is whether the period of time at issue, on the whole, can 
be fairly characterized as “time spent changing clothes or 
washing.” Thus, if the vast majority of the time is spent in 
donning and doffing “clothes,” the entire period qualifies. 
The Court did not disturb the lower courts’ conclusion that 
the time expended donning and doffing safety glasses and 
earplugs was minimal. The time spent on donning and doff-
ing respirators, however, was part of the employees normal 
workday and thus outside the scope of §203(o). 

SEVERANCE PAYMENTS FOR TERMINATED 
EMPLOYEES RuLED TAxABLE WAGES

U.S. v. Quality Stores, 134 S.Ct. 1395 (March 25, 2014).
Severance payments made to employees terminated against 
their will are taxable wages for which the employer was re-
quired to withhold FICA tax.

In a unanimous decision authored by Justice Kennedy, 
the U.S. Supreme Court held that severance payments made 
to employees terminated against their will are taxable wages 
under the Federal Insurance Contributions Act (FICA). 
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The respondent, Quality Stores, an agricultural spe-
cialty retailer, terminated thousands of employees before 
and after filing involuntary Chapter 11 bankruptcy. The 
terminated employees received severance payments pur-
suant to one of two termination plans that were based on 
job seniority and time served. The company reported the 
severance payments as wages on W-2 tax forms, paid the 
employer’s required share of FICA taxes and withheld the 
employees’ share of FICA taxes. It then asked former em-
ployees to allow it to file FICA tax refund claims for them. 
Some of them agreed. Quality then filed for a refund of 
FICA taxes from the Internal Revenue Service (IRS) on its 
own behalf and on the behalf of the agreeing employees. 
IRS neither allowed nor denied the claim. Quality brought 
this proceeding in the Bankruptcy Court, seeking a refund 
of the disputed amount. The Bankruptcy Court granted 
summary judgment in favor of Quality. The district court 
and Sixth Circuit Court of Appeals affirmed, holding that 
these payments were supplemental unemployment com-
pensation rather than wages and not subject to the FICA 
tax. The government sought review, claiming that FICA 
taxes must be withheld, and the U.S. Supreme Court grant-
ed certiorari. 

The Court considered two issues. The first was whether 
FICA’s definition of wages encompasses severance payments. 
The Court stated that FICA taxes wages paid by an employ-
er or received by an employee with respect to employment 
and then outlined FICA’s definition of wages and employ-
ment. According to FICA, wages are “all remuneration for 
employment, including the cash value of all remuneration 
(including benefits) paid in any medium other than cash.” 
Employment means “any service, of whatever nature, per-
formed . . . by an employee for the person employing him.” 
The Court applied these definitions to severance payments 
and found that severance payments are “remuneration for 
employment” because they are made only to employees and 
in consideration for a service performed by an employee 
for the person employing him. The Court highlighted the 
similarity between severance payments and benefits that 
employers offer to employees: Both often vary, depending 
on the employee’s function within the company and the 
seniority of the terminated employee. Further reinforcing 

its decision that severance payments are taxable wages, the 
Court pointed to §3121(a)(13)(A) of FICA, which specifi-
cally exempts severance payments made due to retirement 
and disability from taxable wages. The Court reasoned that 
if severance payments in general were exempt from taxable 
wages, FICA would not have needed to exempt disability 
severance payments specifically. 

The second issue the Court considered was whether 
§3402(o) in the Internal Revenue Code (Code) relating 
to income tax withholding is a limitation on the meaning 
of wages for FICA purposes. The Court held that it is not, 
including in its decision the language of §3402(o), which 
states that “extension of withholding to certain payments 
other than wages any supplemental unemployment com-
pensation benefit paid to an individual shall be treated as if 
it were a payment of wages by an employer to an employee 
for a payroll period.” The Court rejected Quality’s agree-
ment that the “as if ” language meant that severance pay-
ments fall outside the definition of wages for income tax 
withholding.

The Court held that the Code’s definition of wages for 
income tax withholding is as broad as FICA’s definition. 
The Court also pointed out that the Code’s definition sec-
tion for income tax withholding similarly contains specific 
exemptions from taxable wages, such as remuneration for 
domestic service in a private home and services rendered 
to a foreign government. Section 3402(o) does not ex-
empt severance payments; thus, they are within the defi-
nition of wages for the purposes of income tax withhold-
ing. The Court also pointed to the regulatory background 
against which §3402(o) was enacted to find that Congress 
determined that whatever position IRS took with respect 
to certain categories of severance payments, the issue of 
withholding should be solved by treating all severance pay-
ments, whether linked to unemployment benefits or not, as 
wages requiring withholding. 

The court ultimately held that because the severance 
payments at issue here were made to employees terminated 
against their will, were varied based on job seniority and 
time served and were not linked to state unemployment 
benefits, they constituted taxable wages under FICA’s broad 
definition.
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RECESS APPOINTMENTS TO NLRB 
uNCONSTITuTIONAL

National Labor Relations Board v. Noel Canning, 134 S.Ct. 
2550 (2014).
Supreme Court invalidates National Labor Relations Board ap-
pointments supposedly made during Senate recesses.

The U.S. Supreme Court ruled unanimously in an opinion 
authored by Justice Breyer that three recess appointments Presi-
dent Barack Obama made to the National Labor Relations Board 
in January 2012—Terence Flynn, Richard Griffin and Sharon 
Block—were unconstitutional, an opinion that effectively invali-
dates hundreds of decisions issued between January 2012 and 
August 2013, when those appointees were on the board. 

The case centered on the Recess Appointments Clause 
of the U.S. Constitution. That clause gives the president the 
power to fill “all Vacancies that may happen during the Re-
cess of the Senate,” appointments that ordinarily need the 
Senate’s approval. In short, the Court decided that the Senate 
was not actually in recess when the three members were ap-
pointed; hence their appointments were invalid.

The president’s nominations of the three members in 
question were pending in the Senate when it passed a De-
cember 17, 2011 resolution providing for a series of “pro 
forma session[s],” with “no business . . . transacted,” every 
Tuesday and Friday through January 20, 2012. Invoking the 
Recess Appointments Clause, Obama appointed the three 
members in question between the January 3 and January 6 
pro forma sessions. 

The petitioner, a Pepsi bottler named Noel Canning, argued 
that the appointments were invalid because the three-day ad-
journment between those two sessions was not long enough 
to trigger the Recess Appointments Clause. That argument 
prevailed at the Supreme Court. The Court ruled that the Re-
cess Appointments Clause empowers the president to fill any 
existing vacancy during both intersession recess (i.e., breaks be-
tween formal sessions of the Senate) and intrasession recesses 
(i.e., breaks in the midst of a formal session) of substantial 
length. While the clause does not state just how long a recess 
must be for it to be invoked, the Court ruled that in light of his-
torical practice, a recess of more than three days but fewer than 
ten days is presumptively too short to fall within the clause. 
Ultimately, the Court ruled that three days is too short a time 

to bring a recess within the scope of the clause, so the president 
lacked the authority to make those appointments.

So what happens to all those cases decided when these un-
constitutional appointees were on the board? This situation 
actually is not new to the board. It is for practical purposes the 
same scenario of a few years back, after the Court ruled in a 
case called New Process Steel that the board could not operate 
with only two members, a decision that similarly invalidated 
hundreds of cases decided by a two-member board. 

In that situation, the board first requested remand of all 
pending cases in the federal courts of appeals so they could 
be reconsidered. A large majority of the other cases had al-
ready been “closed through compliance with the original 
Board decision, settlement, withdrawal, or other means.” In 
the end only about 100 of 600 cases were actually contested. 
In many of those cases, the board simply affirmed the prior 
decisions with a general statement such as “the new panel 
considered the ALJ’s decision, the evidentiary record, the 
parties’ exceptions and briefs, and adopted the ALJ’s findings 
and conclusions for the reasons stated in the prior decision.” 
In a few cases, the board came to a different conclusion than 
the original decision. One might reasonably expect a similar 
board response to the Court’s Noel Canning decision.

Mark Gaston Pearce, the current board chairman, released 
a statement in which he stated that the board is “committed 
to resolving any cases affected by today’s ruling as expedi-
tiously as possible.” Dealing with all those cases inevitably 
will result in another significant backlog at the board even 
though the current board is at full strength with five properly 
appointed members.

FIRST AMENDMENT PROTECTS  
PuBLIC EMPLOYEE

Lane v. Franks, 13-483, 2014 WL 2765285 (2014).
The First Amendment protects a public employee who provides 
truthful sworn testimony, compelled by subpoena, outside the 
scope of his ordinary job responsibilities. 

The U.S. Supreme Court reversed in part and affirmed in 
part the Eleventh Circuit Court of Appeals decision holding 
that the First Amendment protects a public employee who 
provides truthful sworn testimony, compelled by subpoena, 
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outside the scope of his ordinary job responsibilities. Qualified 
immunity, however, protects a government official from per-
sonal liability where he terminated the public employee under 
the reasonable belief that a government employer could termi-
nate an employee based on testimony given by the employee 
that was outside the scope of his ordinary job responsibilities.

After terminating an Alabama state representative who 
was on the Community Intensive Training for Youth pro-
gram payroll but who had not been reporting to work, peti-
tioner Edward Lane, a public employee of a community col-
lege that operated the program, testified, under subpoena, to 
events that led him to terminate the state representative. In 
January 2009, Lane was terminated by the college president, 
Steve Franks, along with 29 others. Twenty-seven of the 29 
were later reinstated. Lane was one of the two not reinstated. 

Lane sued Franks in both his individual and official capaci-
ties under Rev. Stat. §1979, 42 U.S.C. §1982 alleging that Franks 
had violated the First Amendment by firing Lane in retalia-
tion for his testimony against the state representative. Franks 
moved for summary judgment, which was granted in his favor. 
In granting the motion, the district court held that Lane had 
presented sufficient evidence to raise a genuine issue of mate-
rial fact about Franks’ reasons for terminating him. However, it 
found that a reasonable government official in Franks’ position 
would not have thought that Lane’s testimony, given while he 
was still a public employee, was protected by the Constitution. 
The Eleventh Circuit affirmed, reasoning that employee speech 
is not entitled to First Amendment protection and added that 
even if Lane’s speech were protected by the First Amendment, 
Franks would be entitled to qualified immunity in his personal 
capacity. The U.S. Supreme Court granted certiorari.

The Supreme Court reversed the Eleventh Circuit Court’s 
decision in part, affirmed in part and remanded for further 
proceedings. The Supreme Court held that the First Amend-
ment does protect a public employee who provides truthful 
sworn testimony, compelled by subpoena, outside the scope 
of his ordinary job responsibilities. The Court reasoned that 
the petitioner’s testimony at the state representative’s trial 
was citizen speech rather than employee speech. Citizens 
have an obligation to speak the truth in court. The Court also 
reasoned that the petitioner’s testimony regarded matters of 
significant public concern—corruption in a public program 

and misuse of state funds. Finally, the Court held that Franks 
did not have an adequate justification for treating Lane dif-
ferently from any other member of the public based on the 
college’s needs as an employer: No evidence that Lane falsely 
testified or unnecessarily revealed sensitive, confidential or 
privileged information was presented. For these reasons, the 
Court reversed the Eleventh Circuit’s decision, holding that 
Lane’s retaliation claim should not have been dismissed. 

However, the Court affirmed the Eleventh Circuit’s de-
cision that claims against Franks in his individual capacity 
should be dismissed due to qualified immunity. Qualified 
immunity allows government officials room to make rea-
sonable but mistaken judgments about open legal ques-
tions. The Court held that Franks could reasonably have 
believed, when he fired Lane, that a government employer 
could terminate an employee based on testimony given by 
the employee that was outside the scope of his ordinary job 
responsibilities. Because Franks could have reasonably be-
lieved that his actions fell within his rights, Franks is en-
titled to qualified immunity. 

SOx WHISTLEBLOWER PROTECTION ExTENDS 
TO PRIVATE CONTRACTORS’ EMPLOYEES

Lawson v. FMR LLC, 134 S.Ct. 1158 (March 4, 2014).
Employees of private contractors and subcontractors to public 
companies are eligible for whistleblower protection under the 
Sarbanes-Oxley Act of 2002.

In a six-to-three decision authored by Justice Ginsburg, 
the U.S. Supreme Court expanded the group of employees 
who are eligible for protection as whistleblowers under the 
Sarbanes-Oxley Act of 2002 (SOX) to include employees of 
private contractors and subcontractors that contract with 
public companies. 

The petitioners were former employees of FMR, a private 
contracting company that provided advisory and management 
services to mutual funds. Petitioner Lawson, who worked for 
FMR for 14 years, alleged that after she raised concerns about 
cost accounting methodologies, she suffered a series of ad-
verse actions that amounted to constructive discharge. Peti-
tioner Zang, who worked for FMR for eight years, alleged that 
he was fired in retaliation for raising concerns about inaccura-
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cies in a draft Securities and Exchange Commission registra-
tion statement concerning certain Fidelity funds.

SOX §1514A(a) provides that:
No [public] company . . . or any . . . contractor [or] 
subcontractor . . . of such company, may discharge, 
demote, suspend, threaten, harass or . . . discriminate 
against an employee in the terms and condition of em-
ployment because of [whistleblowing activity].
The petitioners filed separate administrative complaints 

alleging retaliation prohibited by SOX §1514A and timely 
filed separate suits in the U.S. District Court for the District 
of Massachusetts. FMR moved to dismiss both suits, argu-
ing that neither party had a claim for relief under §1514A 
because it protects only employees of public companies. The 
district court denied FMR’s motion to dismiss in both suits 
in a joint order. A divided panel of the First Circuit reversed, 
finding that while FMR is a contractor within the meaning 
of §1514A and therefore prohibited from retaliating against 
an employee who engages in protected activity, an employ-
ee refers only to public company employees. After the De-
partment of Labor’s Administrative Review Board issued a 
decision in an unrelated case that disagreed with the First 
Circuit’s interpretation of §1514A, the U.S. Supreme Court 
granted certiorari to resolve whether §1514A extends whis-
tleblower protection to employees of privately held contrac-
tors who perform work for public companies. 

The Court first found that extending whistleblower pro-
tection to employees of privately held contractors who per-
form work for public companies is consistent with the lan-
guage of §1514A, which includes contractors within the list 
of actors that may not retaliate against their own employees 
for taking part in protected whistleblowing activity. 

FMR advanced two textual arguments in support of its 
contention that an employee must refer solely to public com-
pany employees, both of which the Court rejected. FMR first 
argued that failing to limit an employee to public company 
employees would allow whistleblower protection to extend 
to personal employees of company officers and employees. 
FMR also argued that §1514A’s headings support limiting an 
employee to public company employees. The Court found 
the former argument more theoretical than real, stating that 
it would be unlikely for the personal employee of a company 

officer or employee to both come across and comprehend 
evidence of his employer’s complicity in fraud. To the latter 
textual argument, the Court noted that statutory headings 
are not intended to replace detailed textual provisions. 

Supporting its interpretation, the Court pointed to the 
legislative history of §1514A, which aimed to prevent an-
other Enron situation. By expanding the group of employees 
eligible for protection under SOX, the Court seeks to remedy 
the fear of retaliation that primarily deterred employees from 
reporting Enron’s contractors. 

The Court’s reading of §1514A also sought to avoid shield-
ing the entire mutual fund industry from §1514A. Rather than 
having employees of their own, mutual funds commonly are 
managed by independent investment advisors. Had the Court 
interpreted §1514A as FMR wished, independent investment 
advisors’ employees who witness mutual fund shareholder 
fraud would have been excluded from §1514A protection.

SOX §1514A has been interpreted by Department of La-
bor regulations as protecting contractor employees for almost 
a decade, and FMR could not point to one case where a private 
contractor employee has asserted §1514A claims based on al-
legations unrelated to shareholder fraud. Thus, the Court held 
that it need not determine the bounds of §1514A at this time 
but made clear its doubts that the decision would open any 
floodgates for whistleblowing suits outside §1514A’s purposes.

The Court rejected FMR’s argument that legislative events 
that occurred after SOX was enacted show that Congress did not 
intend §1514A’s protections to extend to contractor employees, 
finding it unpersuasive. Because the Dodd-Frank Wall Street 
Reform and Consumer Protection Act, 124 Stat. 1376 extended 
§1514A’s protection to employees of nationally recognized sta-
tistical rating organizations, some of which are private and con-
tract with private companies, the respondent’s argument failed. 

The Court further found that the text of §1514A mirrors 
the text of the whistleblowing protection provision of the 
Aviation Investment and Reform Act for the 21st Century, 
which was enacted two years before §1514A and extends 
protection to employees of contractors, and should be inter-
preted consistently.   

Editor’s note: The editor wishes to thank Murphy, Hesse, 
Toomey and Lehane, LLP, law clerk Kathleen Brekka, who 
wrote the summaries of most of these cases. 




