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Washington Update

Department of Labor Proposes  
Revised COBRA Notices and Regulations

O n May 7, 2014, the Department of Labor 
(DOL) Employee Benefits Security Ad-
ministration (EBSA) published proposed 

regulations updating the notice requirements of 
the Consolidated Omnibus Budget Reconciliation 
Act (COBRA) provisions so that COBRA notice 
provisions would parallel the Affordable Care Act 
(ACA) rules already in effect, as well as any future 
laws.

Background
Generally, under COBRA, which amended 

the Employee Retirement Income Security Act 
of 1974 (ERISA) and the Internal Revenue Code, 
a “qualified beneficiary” or an individual and 
a spouse (if any) who was covered by a group 
health plan on the day before the occurrence of 
a qualifying event (as defined in the statute) may 
be able to elect COBRA continuation coverage 
upon the occurrence of that qualifying event, 
such as termination of employment or reduction 
in hours, that causes loss of coverage under the 
health plan.

COBRA requires group health plans to pro-
vide written general notice of COBRA rights 
to each qualified beneficiary at the time of the 
qualifying event and prior to the commencement 
of health coverage under the plan. Group health 
plans must provide these individuals with a  
COBRA election notice describing their rights to 
continuation coverage and how to make an elec-
tion of coverage under the plan within 14 days 
of the plan administrator’s receipt of notice of a 
qualifying event.

On May 3, 2013, DOL issued Technical Release 
2013-02 and an updated COBRA model elec-
tion notice with additional information regarding 
health coverage options that would be available be-

ginning January 1, 2014 under ACA. The guidance 
stated that qualified beneficiaries under COBRA 
may want to consider and compare health cover-
age alternatives to COBRA continuation coverage 
that are available through the ACA private health 
exchanges or marketplace (the exchanges) and that 
they may also be eligible for a premium tax credit 
to help pay for the cost of these individuals’ health 
coverage under the exchanges.

DOL Proposed Regulations
DOL proposed regulations released on May 

7, 2014 follow the recommendations laid out 
in DOL Technical Release 2013-02 and contain 
amendments to COBRA notice requirements 
in order to better align the notice requirements 
with ACA provisions already in effect, as well as 
any future federal law.

The proposed regulations make techni-
cal changes to the instructions regarding the  
COBRA model general and election notices. The 
COBRA model general notice now includes ba-
sic information on health coverage through the 
exchanges. Although the COBRA model election 
notice was updated in 2013 to include informa-
tion on health coverage through the exchanges, 
DOL’s new model notice contains additional and 
more detailed information about the exchanges, 
including but not limited to enrollment, restric-
tions, financial assistance and choosing between 
COBRA continuation coverage and coverage 
through the exchanges or another health cover-
age alternative. Further, the proposed regulations 
eliminate the current versions of the COBRA 
model notices contained in the appendices of the 
2004 COBRA regulations. Rather than publishing 
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The court finds that despite the plaintiff ’s inability to re-
call the lump-sum payment, the defendant’s appeals board 
properly determined that the plaintiff was not entitled to the 
requested pension benefits, because of the “weight of the 
evidence” produced by the defendant’s auditors that he had 
received a lump-sum payment as a final distribution from 
the plan. In addition, the defendant was only responsible for 
the plan, and any claims arising out of the plaintiff ’s LTD 
payments were beyond its reach. Therefore, the court grants 
the defendant’s motion to dismiss the matter. No. 1:13-cv-
00973-RC (D.D.C. May 8, 2014).

CONTRIBUTIONS

Robinson et al. v. Woodbridge Construction  
and Carpentry, Inc. and Chiarella
The U.S. District Court for the Northern District of Indiana 
grants a judgment in favor of the plaintiff multiemployer 

pension fund trustees to recover unpaid pension contribu-
tions from the defendant employer.

The plaintiffs, trustees of several Employee Retirement 
Income Security Act (ERISA) multiemployer benefit funds 
providing pension, welfare and apprenticeship benefits in a 
tri-state area, commenced an action against the defendant 
employer to recover unpaid contributions that resulted 
from the defendant’s contributions to the wrong pension 
funds. The collective bargaining agreement (CBA) between 
the plaintiffs and the defendant required that contributions 
be sent to the state pension fund in the state where the em-
ployees worked. Mistakenly, the defendant made payments 
to the pension fund in the state where the employees’ lo-
cal union was located. As a result, one state’s pension funds 
received overpayments, causing another state’s pension 
fund to be underpaid. The plaintiffs filed suit against the 
defendant to collect unpaid contributions. The defendant 
acknowledged the amount of the underpayment but con-
tended that he was entitled to a setoff from the plaintiffs for 
the contributions he paid to the overpaid funds.

The court holds that once an employer remits contribu-
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them in the appendices, DOL will amend the model notices 
as necessary and provide the most current versions on the 
DOL website.

Currently, the updated model notices, which are not re-
quired to be used, are available in electronic word format on 
EBSA’s website at www.dol.gov/ebsa/COBRA.html.

Until rule making is finalized and effective, DOL will con-
sider use of these COBRA model notices, which are complet-
ed using specific and applicable group health plan informa-
tion, as constituting good faith compliance with the notice 
content requirements of COBRA. As stated, use of the model 
notices is not required; the model notices are provided to fa-
cilitate compliance with COBRA notice requirements.

Corresponding Guidance Released
On the same day that DOL announced the new COBRA 

model notices, DOL, Health and Human Services and the 

Treasury jointly published frequently asked questions on 
certain topics and included information on the location of 
the revised COBRA model notices, use of the updated model 
notices and compliance with COBRA notice requirements.

Also in concert with DOL proposed regulations, Centers 
for Medicare & Medicaid Services (CMS) issued a guidance 
bulletin, which intended to address the concern that the 
prior COBRA model election notices did not adequately ad-
dress the exchange options for persons who are eligible or 
already enrolled in COBRA. Based on these concerns, CMS 
provided an additional special enrollment period through 
July 1, 2014 so that persons eligible for COBRA and COBRA 
beneficiaries could enroll in a qualified health plan through 
the exchange.

DOL proposed regulations (Prop Labor Reg 2590.606-
1(g); Prop Labor Reg 2590.606-4(g); Preamble to Proposed 
Labor Regulations, 5/7/2014) may be found at www.gpo.gov/
fdsys/pkg/FR-2014-05-07/pdf/2014-10416.pdf.

The CMS guidance may be found at www.cms.gov/
CCIIO/Resources/Regulations-and-Guidance/Downloads/
SEP-and-hardship-FAQ-5-1-2014.pdf.  
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