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Judgment Under Duty-to-Inform Provision  
of Securities Exchange Act Affirmed

T he U.S. Court of Appeals for the Eleventh 
Circuit affirms a district court decision that 
the defendants, a closely held company and 

its chief executive officer, had a duty under federal 
securities law to inform the plaintiff that they had 
commenced negotiations for the sale of the company 
before honoring the plaintiff ’s put option for com-
pany stock. 

The plaintiff worked as a sales representative for 
the defendant family-owned pharmaceutical com-
pany until he was terminated on August 29, 2008 in 
a reduction of force. The plaintiff was a participant in 
the company’s employee stock bonus plan. Upon ter-
mination of employment, plan participants became 
entitled to a distribution of their vested benefits in the 
form of company stock. Participants also received a 
“put” option on the distributed stock, which allowed 
them to require the defendants to buy back the stock at 
a fair market value during a specified window of time. 

A large investment banking firm had purchased 
a significant minority interest in the defendant com-
pany’s stock in August 2007, and one of the firm’s 
employees was appointed to the company’s board of 
directors. Subsequently, the defendants issued a press 
release and an e-mail to employees that stated the 
company’s family owners would continue to retain 
control and hold a majority-share ownership. The de-
fendants thereafter began considering a merger with 
a publicly held pharmaceutical company in Novem-
ber 2008. In December 2008, an investment bank’s 
analysis suggested that the potential acquisition price 
could be in the range of $2.25 billion to $4 billion. 

The plaintiff, unaware of the merger plans, elect-
ed to take a distribution in January 2009 and “put” 
the stock to the defendants at the then-effective fair 
market value of approximately $16,000 per share. 
Three months later, on April 20, 2009, the defen-
dants agreed to a transaction in which its stockhold-
ers would receive approximately $68,000 per share, 
more than four times the stock value at the time of 
the plaintiff’s distribution. 

The plaintiff filed suit against the defendants in 

district court alleging that they withheld material in-
formation about preliminary merger negotiations in 
violation of Section 10(b) of the Securities Exchange 
Act of 1934 and accompanying Rule 10b-5. A jury 
awarded the plaintiff compensatory damages of $1.5 
million and denied the defendants’ motion for judg-
ment and alternative motion for a new trial.

Upon the defendants’ appeal, the court reviews 
this case de novo considering whether the evidence, 
viewed in the light most favorable to the plaintiff, is 
legally sufficient to support the verdict in his favor. 
In order for a plaintiff to succeed on a Section 10(b) 
securities fraud claim, the “plaintiff must establish 
the following: a false statement or omission of mate-
rial fact, made with scienter, upon which the plain-
tiff justifiably relied, and it was the proximate cause 
of the plaintiff’s injury.” The plaintiff argued that 
the defendants’ August 2007 pronouncements mis-
led him and other employees into believing that the 
company remained unavailable for acquisition for at 
least the next eight years. The court comments that 
for an omission of fact to be material, “there must 
be a substantial likelihood that the disclosure of the 
omitted fact would have been viewed by the reason-
able investor as having significantly altered the total 
mix of information made available.” The court agrees 
with the district court jury’s findings that retaining an 
investment bank demonstrated that the defendants’ 
intention to merge had moved beyond its initial stage 
and ripened into purposeful action.

The court clarifies that the defendants were not re-
quired to reveal the details of the merger negotiations 
but did have a duty to disclose to the plaintiff that a 
sale of the company was under consideration before 
repurchasing company stock from the plaintiff. The 
court finds that a reasonable jury could have found 
for the plaintiff and that there is no cause to overturn 
the district court’s holding. Thus, the court affirms the 
district court’s holding in favor of the plaintiff.   

Finnerty v. Stiefel Laboratories, Inc. et al., No. 1:09-cv-
21871-JLK (S.D.Fla. June 30, 2014).
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